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A Discussion of the Meanings of 
“Just” and “Reasonable” 


By HonorastE J. HapEN ALLDREDGE 


(The following discussion is not intended to be either exhaustive or profound. 
It represents the results of sporadic research. The author bas consented to 
this publication only in the thought that it might stimulate someone who has 
the time, patience and interest in the subject-matter to complete the task 
thus begun.) 


‘‘Just’’ and ‘‘reasonable’’ are both of Latin derivation. They pro- 
ceed from two very different root words in separate fields of thought. 


JUST 


Justus is the Latin root of ‘‘just’’. Harpers’ Latin Dictionary in- 
dicates the principal meanings of the root as follows: 


1. In accordance with law or right, equitable, just. 
2. Proper, perfect, complete, reasonable, suitable, sufficient, right. 


The Oxford Dictionary also defines this same Latin word thus: 
Justus, righteous, equitable, rightful; cf. jus right, law, justice. 


3. Consonant with the principles of moral right or equity ; right- 
eous; equitable; fair. 
b. Constituted by law or by equity; grounded on right, law- 

ful, rightful; that is such legally; legally valid (obsolete). 

4. Having reasonable or adequate grounds; well-founded. 

5. Conformable to the standard, or to what is fitting or requisite; 
right in amount, proportion, aesthetic quality, etce.; proper, 
correct. 


These meanings express concepts of moral philosophy, a broad field 
of thought which, while recognizing and employing the mathematical 
and factual, or reasoned, approach, at the same time extends beyond the 
purely quantitative to embrace the ethical, and acknowledges that 
“through an analysis of moral judgments and perceptions the nature 
of right ends and actions and of the desire or will to realize them can be 
clearly understood.’’ 

‘Juris praecepta sunt haec, honeste vivere, alterum non laedere, 
suum cuique tribuere’’: ‘‘These are the precepts of Jus, to live hon- 


my not to harm another, to give to each his own.’’—Justinian Instit., 
ew | ° 





I. C. C. PRACTITIONERS’ JOURNAL 





Just. Definition from Webster’s New International Dictionary: 


1. Conforming to the spiritual law; righteous; specif., righteous 
before God. 

2. Righteous or conforming to what is righteous in the dealing 
of one man with another; equitable in action or judgment; 
impartial; hence, as of punishments, merited. 

8. Conforming to, or consonant with, what is legal or lawful; 
legally right; as, a just title, proceeding. 

4. Not transgressing the requirement of truth or propriety ; con- 
formed to the truth of things; as to a proper standard; well- 
founded, as a just statement, inference. 

5. Agreeing closely or exactly with a copy, pattern, model, de- 
scription, or the like; exact; accurate. 


Also, from Funk and Wagnalls’ New Standard Dictionary of the 
English Language : 





1. In disposition or conduct, fair; conforming to the require- 
ments of right or positive law; rendering exactly what is due, 
as in punishment or reward; righteous; upright, honest; as, 
a just man. Just may apply, in nearly all of its senses, to 
either ethics or law, denoting sometimes that which is morally 
right and fair, and sometimes that which is right and fair ae- 
cording to positive law. 

2. Based on or conforming to the principles of justice ; impartial; 
legitimate ; as a just claim. 

3. Agreeing with a required standard; legally correct; true, ex- 
act; as, a just weight. 

4. Consistent with what is proper or reasonable; not extreme, 
extraordinary, or unusual; of fair size, amount, etc. ; as, a just 
price. 

5. Morally pure; perfect; righteous before God. 

6. Faithful to one’s engagements; true. 


















REASONABLE 





Ratio is the Latin root of ‘‘reasonable.’’ The narrow meaning of 
this root, as given by Harpers’ Latin Dictionary, is as follows: 


1. Reckoning, account, caleulation, computation. 
The broader, less literal, meaning given in the same dictionary is: 


2. That faculty of the mind which forms the basis of computation 
and calculation, and hence of mental action in general, 1.¢., 
judgment, understanding, reason. 


The foregoing meanings clearly express a quantitative concept, and 
imply a scientific approach, on a mathematical basis, to the solution of 
problems. 

‘‘Reasonable’’ is defined in three modern dictionaries in the follow- 
ing manner: 
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Webster’s New International Dictionary: 


1. Having the faculty of reason; rational ; as, a reasonable being. 

2. In accordance with reason; of men, acting, speaking, or think- 
ing, under the guidance of reason; just; fairminded; of their 
acts, thoughts, ete., agreeable to reason; not beyond the bounds 
of reason, logic, probability, ete.; as, a reasonable assumption, 
decision. 

3. Not more or less than reason dictates within due or just limits; 
proper; as a reasonable demand, time. 

4. Inexpensive; moderately priced; as, chickens are reasonable 
at the butcher’s. 


Funk and Wagnalls’ New Standard Dictionary of the English 
language : 


1. Conformable to reason ; such as is rationally fitting or proper; 
sensible; as, a reasonable view. 

Endowed with the faculty of reason; as, reasonable beings. 
Acting or thinking in conformity with the dictates of reason; 
as, any reasonable person will admit this. 

Characterized by moderation; moderate especially in price; 
as, a reasonable demand or charge. 

Of a number, size or amount proportionate to circumstances, 
surroundings, or purpose. 

6. Apt in conversation. 


The Oxford Dictionary : 


oo » gop 


Reason, after Latin rationabilis, rationable. 

5. Not going beyond the limit assigned by reason; not extrava- 
gant or excessive ; moderate. 

6. Of such an amount, size, number, etc., as is judged to be ap- 
propriate or suitable to the circumstances or purpose. 


All the above meanings can be drawn from the original idea of a 
computation. A very common phrase is rationem habere—to take account. 

In his book, de Legibus, II, iv, 10, Cicero sums up his conclusion, 
after discussing Law, thus: ‘‘Quamobrem lex vera atque princeps, apta 
ad iubendum et ad vetandum ratio est recta summi Iovis’’: ‘‘ Wherefore, 
all law which is true and leading, fitted for bidding and forbidding, is 
the right reason of Almighty God.’’ 


REGULATING COMMERCE 


In enacting and amending the substantive provisions of the law 
to regulate commerce, Congress took cognizance of the reasonable basis 
of action in statutes where no more than the function of reasoning was 
necessary. When more than mere reason was required additional stand- 
ards were incorporated. Hence, the word ‘‘just’’ was inserted in cer- 
tain connections. A brief analysis of the Interstate Commerce Act 
should indicate whether or not such a policy was pursued. For instance: 
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Reasonable: Section 1(4), 1906. On reasonable request carriers 
are to provide transportation. 


The refusal of carriers to switch cars to and from a private track, shown 
to be reasonably safe, constitutes a violation of this paragraph, since the re 
~¥ for such transportation was reasonable——Carnes v. Atchison, T. & S. F. 

'y. Co., 129 1. C. C. 341. 


Section 1(4) also provides that carriers are to furnish reasonable 
facilities for operation of through routes. Only sound judgment is in. 
volved. The ethical principle does not come into play. It is conceivable 
that an importunate shipper might make unreasonable requests, and it 
is outside the pale of reason that a carrier having set up through routes 
should be without facilities that are adequate for its purposes. 


Custom has largely determined what is reasonable service. It is the duty 
of a railway to afford the shipper desiring its service a reasonable opportunity 
to deliver his freight for shipment, to transport the freight with reasonable 
dispatch and safety, and to place it in a reasonably accessible place for the 
consignee to receive. The service also includes the care of the freight, after 
the actual movement, for a time sufficient to afford the consignee a reasonable 
sera’ > remove it.—Lighterage and Storage Regulations at New York, 


Section 1(9), 1906, 1910, provides that carriers, upon application of 
a branch line or of a shipper, shall construct and maintain upon reason- 
able terms a switch connection therewith, where such connection is 
reasonably practicable. Obviously calculation, computation, reason, is 
sufficient to carry out this mandate. 

Congress intended to provide a method whereby a lateral branch line of 
railroad or a shipper tendering for transportation interstate traffic originating 
upon a private sidetrack, may compel a carrier to install and operate a switch 
connection, when the same has been so constructed that a connection is prac- 
ticable and can be made with safety and is justified from a business standpoint. 
—Ralston Townsite Co. v. Missouri Pac. Ry. Co., 22 1. C. C. 354. 1912. 


Section 3(3), 1887, requires that carriers afford all reasonable, 
proper, and equal facilities for interchange of traffic, with no discrim- 
ination in rates as between connecting lines. 

More is required here than is specified in sec. 1(9), but ‘‘proper” 
implies facilities that are usable by connecting lines, i. e., uniform, 
standard gage, such as other carriers use, and thus interchangeable, 
and also in usable condition. Reasonableness in such matters is clearly 
the desideratum. The word ‘‘proper’’, however, appears in definition 
No. 2 under Justus, heretofore quoted, and in definition No. 4 under 
Just, Webster, and Funk and Wagnalls; again in definition No. 3 under 
Reasonable, Webster. Whether ‘‘proper’’ is used in the sense of ‘‘just” 
or ‘‘reasonable’’ must be determined by the remainder of the context. 
When it is applied, as here, to physical equipment, it means the same 
thing as ‘‘reasonable.’’ . 

Equal facilities, as used in this connection, have to do with compli- 
ance with an order that states only the modus operandi for measuring 
up to the standard of the word ‘‘just’’, justice in the premises having 
been predetermined by Congress. Therefore, only use of calculation, 
computation, reckoning, mathematics is involved. For: 
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The railroads of the country are called upon by this paragraph, read with 
sec. 1(4) and 1(5) to so unite themselves that they will constitute one national 
system; they must establish through routes, keep these routes open and in 
operation, furnish the necessary facilities for transportation, make reasonable 
and proper rules of practice as between themselves and shippers, and as between 
each other.—Missouri & Illinois Coal Co. v. Illinois Central R. Co., 22 1. C.C 
39. 


Section 4(1), 1887, 1910. The carrier may charge less for longer 
than for shorter distances on the Commission’s authorization, but the 
Commission shall not permit the establishment of a charge to or from 
the more distant point that is not reasonably compensatory for the ser- 
vice performed. Mathematical computation only is required. 

Section 5(8), 1933 (consolidation and merger provisions) states 
that a person will be held to be affiliated with a carrier if it is reasonable 
to believe that the affairs of any carrier, of which control may be _ 
will be managed in the interest of such carrier. Justice in an ethic 
sense has no application. What is called for is judgment, understanding, 
weighing of probabilities—all qualities of reason. 

In the adjective provisions of the law regulating commerce, by sec- 
tion 1(15), 1917, Congress provides that the Commission may require 
common use of terminals, including the tracks, for a reasonable distance 
outside the terminals. ‘‘Just’’ is not used here for the obvious reason 
that a moral or ethical principle is not involved. The intent is to get 
traffic handled in an emergency, requiring judgment and knowledge, 
such as may be possessed by an expert tribunal. 

By section 1(21), 1920, Congress provided that a carrier may be 
required to provide itself with safe and adequate facilities, but no order 
should be made as to line extension unless the Commission should find 
that such extension is reasonably required in the public interest, or that 
the expense would not impair the ability of the carrier to perform its 
duty to the public. This requires the exercise of judgment, reason, 
knowledge of economic geography, calculation. 

By section 13(1), 1910, Congress provided that complaints against 
carriers are to be satisfied or answered within a reasonable time. If 
not, the Commission may investigate if there is reasonable ground there- 
for. Only procedural custom is involved. 

Section 15(8), 1910. The shipper’s choice of a route is to be ob- 
served, subject to such reasonable exceptions and regulations as the Com- 
mission may prescribe. 

By sec. 20(7) Congress provided for destruction of carrier records 

after a reasonable time. This is a factual situation only, whose require- 
ments might even be determined by the statute of limitations—certainly 
by the calculation or computation of time. 
_ Except for customary requirements for reasonable notice of hear- 
ings, taking depositions, these are the only statutes in which Congress 
uses the word ‘‘reasonable’’ by itself, that is, not in connection with 
“‘just’’, in the present act regulating railroads. 


‘‘Or’’ InsTeaD or ‘‘AND’’ 


_In several instances in the statute Congress has employed, expressly 
or impliedly, the disjunctive ‘‘or’’ for the conjunctive ‘‘and’’ in con- 
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nection with the words ‘‘just’’ and ‘‘reasonable’’ and similar connota- 
tions. In section 3(1) it is declared undue or unreasonable preferences 
or advantages are forbidden; in section 13(4) undue or unjust dig. 
crimination is forbidden ; in section 15(1) the Commission is empowered, 
after due investigation, when it finds any rate, fare or charge to be un- 
just or unreasonable or unjustly discriminatory, or unduly preferential 
or prejudicial, or otherwise in violation of the law, to prescribe what will 
be the just and reasonable rate, fare or charge, etc.; in section 15(6) 
the Commission may, if it finds any divisions of rates to be unjust, [or] 
unreasonable, [or] inequitable, or unduly preferential or prejudicial, 
prescribe the just, [and] reasonable, and equitable divisions. 


Are ‘‘Just’’ AND ‘‘ REASONABLE’’ SyNonyms? 


When Congress uses these two words in the Interstate Commerce 
Act they are apparently not used as absolute or complete synonyms. 
No court and no report of the Commission have ever held, so far as the 
writer can find, the word ‘‘just’’ to be mere surplusage, albeit the em- 
phasis has often been upon the word ‘‘reasonable’’ in the administra- 
tion of the act. Many times the courts have held that the chief pur- 
pose of the act is to secure equality : 


The great purpose of the act was to secure equality of rates as to all and 
to destroy favoritism—New York, N. H. & H. R. Co. v. Interstate Commerce 
Commission, 200 U. S. 361. 


To provide an effective means for redressing the wrongs resulting from 
unjust discrimination and undue preference was among the principal purposes 
of the act.—Texas & P. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426; In 
terstate Commerce Commission v. Chicago, R. 1. & P. Ry. Co., 218 U. S. 88. 

The purpose of Congress was to cut up by the roots every form of dis- 
——, favoritism, and inequality—Louisville & N. R. Co. v. Mottley, 


GENERAL OBSERVATIONS 


Of the definitions covering ‘‘just’’ and ‘‘reasonable’’ the meanings 
most apt, in the consideration of price or compensation for services, ap- 
pear to be Webster’s, for ‘‘just’’, No. 2, and, for ‘‘reasonable’’, No. 4. 

The distinction inherent in the Latin roots can be discerned in the 
modern acceptations of these two words. It appears most pronounced 
in the meanings noted above as being applicable to considerations in- 
volving price and compensation. 

There is a connotation commonly attaching both to ‘‘just’’ and 
to ‘‘reasonable’’ which appears, at first glance, to make them synonymous 
terms. Webster’s definitions No. 4 for ‘‘just’’ and No. 3 for ‘‘reason- 
able’’, and Funk and Wagnalls’ No. 4 for ‘‘just’’ and No. 5 for ‘‘reason- 
able’’, are in point. It will be observed that both words are here en- 
dowed with the sense of proportion, propriety, or appropriateness. But 
it does not follow that the words are synonymous because they carry, in 
the abstract, a similar connotation. 

The sense of ‘‘proportion’’ discovered in the definitions for ‘‘rea- 
sonable’’ carries the meaning of proper relation as to magnitude, de- 
gree, quantity, value, or importance. In other words, the idea of pro- 
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priety is confined within the quantitative field of scientific thought, 
whereas the sense of propriety found in the definitions of ‘‘just’’ bears 
the connotation of appropriateness and suitability in given or specified 
circumstances ; in other words, in conformity with an ethical standard. 

It is perhaps a matter of importance, in any discussion of the mean- 
ings of the two words in question, to note the significance of the fact that 
branches of these words are employed in sections 2 and 3 of Part I of 
the Interstate Commerce Act. Section 2 inhibits wnjust discrimination 
between persons. Section 3, as previously indicated, condemns as un- 
lawful any undue or unreasonable prejudice or disadvantage between 
persons (artificial or natural), localities, ports, port districts, gateways, 
transit points, and particular descriptions of traffic. Section 4 prohibits 
a special kind of discrimination which the other sections did not effect- 
ively reach in the judgment of Congress, the law-making body. 

In some of the early decisions of the Commission and the courts, in 
which an interpretation of the act was in issue, inequality of treatment 
on the part of a carrier, in some circumstances, particularly where rates 
were concerned, was declared to be ‘‘unjust’’. This idea received some 
attention by the Cullom Committee which reported to Congress the bill 
that finally became the Act to Regulate Commerce. A case in point is 
Boards-of-Trade Union v. Chicago, M. & St. P. Ry. Co., 1 I. C. C. 215. 
A similar statement, although perhaps used arguendo, may be found in 
the decision of the United States Supreme Court in Interstate Commerce 
Commission v. Baltimore & O. R. Co., 145 U. S. 263. There may be good 
reason for the view that the word ‘‘just’’ was intended affirmatively to 
close a gap between the standard set by the word ‘‘reasonable’’ and the 
language employed in sections 2, 3, and 4 to prevent certain types, kinds, 
or degrees of discrimination, prejudice, or disadvantage. 


Washington, D. C. 
December 14, 1939. 











Unauthorized Practice of The Law 


The matter of unauthorized practice of the law by lay practitioners 
has been given increasing prominence during recent months. In the 
State of Nebraska the right of one of our oldest practitioners, C. E, 
Childe, of Omaha, to practice in that State has been challenged in an 
action brought in the Supreme Court of Nebraska on behalf of the State 
through Walter R. Johnson, Attorney General. 

In accordance with action taken at the annual convention of the 
Association in Pittsburgh in 1938 the Association, through a special 
Committee headed by Elmer A. Smith, has prepared a memorandum on 
the law of this subject, which memorandum has been prepared in such 
a manner that it will be available to any practitioner whose right to 
practice is challenged in any jurisdiction. An extra supply of this 
document is being printed by the Association and will be held in reserve 
for the use of those whose right to practice may be challenged in any 
part of the United States. 

Of late the American Bar Association has taken a more liberal atti- 
tude toward the practice of law by lay practitioners. Through its 
House of Delegates it has approved a report made by the Chairman of 
its Committee on Unauthorized Practice disapproving the O’Toole bill 
and the Wagner bill, which said committee report we are appending 
hereto. 

At a meeting of the New York State Bar Association held as re 
cently as January 25, 27, 1940, there was submitted a report of the 
Committee on Unlawful Practice of the Law, a portion of which is here- 
inafter quoted for the convenience of those interested. 

Assistant Attorney General Kenneth L. Sater of Ohio has rendered 
an opinion dated September 28, 1939, upon a proposal submitted by a 
special committee of the Ohio Association of Transportation Practitioners 
suggesting a change in a State rule defining those who are authorized to 
practice before the Public Utilities Commission of Ohio. That opinion 
is also reproduced below. 

The problem is made more difficult for the Association by the un- 
fortunate practice on the part of lay practitioners of describing them- 
selves as ‘‘traffic attorneys’’ or ‘‘traffic counsellors’, or otherwise sug- 
gesting they are members of the bar. Practitioners should use only the 
designation ‘‘registered practitioner’’ or ‘‘ practitioner before the Inter- 
state Commerce Commission’’, and they should carefully avoid in all 
instances the use of the word ‘‘attorney’’, or the word ‘‘lawyer’’, or the 
— **counsellor.’’ Article 9 of the By-Laws of the Association reads as 

ollows : 


No member of the Association not admitted to the bar shall use the title 
“attorney” or “counsel” but should use the title “traffic manager,” “practitioner 
before the Interstate Commerce Commission”, “registered practitioner”, or other 
appropriate title or designation. 


The documents to which we have referred above are reproduced as 
follows : 
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I. Citation by the State of Nebraska of C. E. Childe for Contempt 
of Court. ai a 

II. Statement on behalf of Association of I. C. C. Practitioners. 

III. Disapproval of the House of Delegates of American Bar Asso- 
ciation of the O’Toole bill. ; 

IV. Excerpt from report of Committee on Unlawful Practice of 
Law of New York State Bar Association, dated January, 1940. 

V. Opinion of Assistant Attorney General Sater of Ohio. 





The State of Nebraska v. C. E. Childe 
No. 30822 
IN THE 

SUPREME COURT OF NEBRASKA 


Tue State or NeprasKa, ez rel } 
Water R. Jounson, Attorney 
General, 


Plaintiff, Information, Affidavit 
v. >and Motion for Citation 


F t of t 
(. E. Cute, first real name or Contempt of Cour 


unknown, 
Defendant. 





SraTE OF pe 
Ss 


LANCASTER CoUNTY 


Watter R. JoHnson, being first duly sworn, upon oath deposes and 
Says : 

1. That he is the duly elected, qualified and acting Attorney Gene- 
ral of the State of Nebraska. 

2. That C. E. Childe, first real name unknown, is a resident and 
inhabitant of Douglas County, Nebraska, and is not, and never has been, 
licensed by the Supreme Court of Nebraska, or any other court, to 
engage in the practice of the law in the State of Nebraska and is not a 
member of the bar of the State of Nebraska. 

_ 3. That the said C. E. Childe, well knowing that he had not been so 
licensed to engage in the practice of the law in the State of Nebraska, 
did wilfully, contumaciously, knowingly, intentionally and unlawfully 
on divers days and times, hereinafter mentioned, intrude himself into 
the office of attorney of this honorable court and all other lawfully 
created courts of the State of Nebraska, and did wrongfully pretend to 
Practice the law as such attorney and did wilfully and intentionally 
pretend to represent as an attorney at law of this state divers persons 
and parties in various legal matters in direct contempt of the power, 
dignity and authority of this honorable court to license attorneys to 
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engage in the practice of the law in the State of Nebraska and to regu. 
late the practice of the law and the due administration of justice in the 
State of Nebraska, as is more particularly hereinafter set forth: 


Count I. 


Affiant deposes and says that on or about January 12, 1939, a hear. 
ing was commenced before the Nebraska State Railway Commission, at 
its offices at Lincoln, Nebraska, before commissioners Maupin, Good and 
Swanson, in a proceeding entitled ‘‘In the Matter of the Application of 
Central States Motor Carriers’ Association for Authority to Establish 
Rates on Building and Fencing Materials’’, the same being application 
No. 13173, which hearing was continued from said January 12, 1939 to 
February 6, 1939, from which last mentioned date it continued through 
to and ended on February 9, 1939; and the said C. E. Childe, then and 
there being unlicensed to practice law, as aforesaid, appeared before said 
Nebraska State Railway Commission in said proceeding, to which he was 
not a party, representing the applicant, said Central States Motor 
Carriers’ Association, also Farmers Union of Nebraska, Nebraska Farm 
Bureau Federation and Farmers Grange of Nebraska, interested parties 
of record in said proceedings; that the said C. E. Childe prepared and 
filed pleadings and other documents therein, examined and cross-exam- 
ined witnesses in the conduct of said proceedings; objected to the intro- 
duction of testimony of witnesses adverse to the interests of his clients 
and made arguments before said Commission in support of the applica- 
tion and contentions of those for whom he appeared. 


Count II. 


Affiant deposes and says that on or about April 16, 1935, a hearing 
was had before the Nebraska State Railway Commission at the Commis- 
sion Hearing Room at Lincoln, Nebraska, in a proceeding entitled ‘‘In 
the Matter of the Application of the South Omaha Terminal Railway 
Company for authority to increase rates and charges for switching, load- 
ing and unloading, ete., Freight at South Omaha,’’ the same being 
Application No. 11065; that the said C. E. Childe, then and there being 
unlicensed to practice law, as aforesaid, appeared before said Commis- 
sion for and in behalf of the South Omaha Terminal Railway Company, 
pretending and assuming to represent said Railway Company as a duly 
licensed attorney at law; that the said C. E. Childe did pretend and 
purport to handle and conduct the proceedings before said Commission 
as a duly licensed attorney at law, and to counsel and advise said Rail- 
way Company, with reference to law and procedural matters, through 
its officers and agents, and did draw and prepare for said Railway 
Company the application and other papers filed therein; that the said 
C. E. Childe during the course of the hearing upon said application did 
examine and cross-examine witnesses and at the conclusion thereof did 
prepare and file a brief for the guidance and assistance of said Com- 
mission, which brief contained a Statement of the Case, Abstract of the 
Evidence and Argument, all in direct, wilful, contumacious, knowing, 
unlawful and intentional contempt of this court, as aforesaid. 
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Count III 


Affiant deposes and says that on or about March 14, 1938, at McCook, 
Nebraska, a hearing was held by the Nebraska State Railway Commission 
in a proceeding entitled ‘‘In the Matter of the Prescription of Reason- 
able Rates and Charges for Motor Carriers of Property for Hire Sub- 
ject to the Provisions of Legislative Bill No. 178 of the 1937 Legisla- 
ture,’ said matter being docketed as ‘‘ Resolution No. 146’’; that the said 
C. E. Childe, then and there being unlicensed to practice the law as afore- 
said, appeared at said hearing for and in behalf of Central States Motor 
Carriers’ Association, pretending and assuming to represent said Central 
States Motor Carriers’ Association as a duly licensed attorney at law; 
that the said C. E. Childe did then and there pretend and purport to 
handle and conduct the proceedings before said Commission as a duly 
licensed attorney at law, and to counsel and advise said Central States 
Motor Carriers’ Association through its officers and agents, and did pre- 
pare and file a brief with the State Railway Commission in behalf of said 
Central States Motor Carriers’ Association advocating and arguing for 
the adoption by said Commission of the views of said Central States Mo- 
tor Carriers’ Association with reference to the matters before the said 
Railway Commission, all in direct, wilful, contumacious, knowing, un- 
lawful and intentional contempt of this court as aforesaid. 


Count IV. 


Affiant deposes and says that on or about April 11, 1938, at Lincoln, 
Nebraska, a hearing was held by the Nebraska State Railway Commis- 
sion in a proceeding entitled ‘‘In the Matter of the Prescription of Rea- 
sonable Rates and Charges for Motor Carriers of Property for Hire Sub- 
ject to the Provisions of Legislative Bill No. 178 of the 1937 Legislature,’’ 
said matter being docketed as ‘‘ Resolution No. 146’’; that the said C. E. 
Childe, then and there being unlicensed to practice law, as aforesaid, 
appeared at said hearing for and in behalf of Central States Motor Car- 
riers’ Association and Omaha Livestock Exchange, pretending and as- 
suming to represent said Central States Motor Carriers’ Association and 
said Omaha Livestock Exchange as a duly licensed attorney at law; that 
said C. E. Childe did then and there pretend and purport to handle and 
conduct the proceedings before said Commission as a duly licensed at- 
torney at law, and to counsel and advise said Central States Motor Car- 
riers’ Association and said Omaha Livestock Exchange, through its offi- 
cers and agents, and did prepare and file a brief with the State Railway 
Commission in behalf of the said Central States Motor Carriers’ Associ- 
ation and said Omaha Livestock Exchange advocating and arguing for 
the adoption by the said Commission of the views of said Central States 
Carriers’ Association and said Omaha Livestock Exchange with refer- 
ence to the matters before said Railway Commission, all in direct, wilful, 
contumacious, knowing, unlawful and intentional contempt of this court, 
as aforesaid. 
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Count V 


Affiant deposes and says that on or about April 13, 1938, at Lincoln, 
Nebraska, a hearing was held by the Nebraska State Railway Commission 
in a proceeding entitled ‘‘In The Matter of the Prescription of Reason- 
able Rates and Charges for Motor Carriers of Property for Hire Subject 
to the Provisions of Legislative Bill No. 178 of the 1937 Legislature,” 
said matter being docketed as ‘‘ Resolution No. 146’’; that the said C. B. 
Childe, then and there being unlicensed to practice law, as aforesaid, 
appeared at said hearing for and in behalf of Allied Mills, Inc., Famous 
Wholesale Feed Co., Miller Cereal Mills, Feeders Supply and Manufae- 
turing Co., A. A. Nixon & Co., South Omaha Feed and Flour Co., Sham- 
blen and Helm Mill and Warehouse, Frohardt Ray Co., Feeders Supply 
Department, Omar Mills, and Manly Milling Co., pretending and assum- 
ing to represent said firms, companies and associations as a duly licensed 
attorney at law; that said C. E. Childe did then and there pretend and 
purport to handle and conduct the proceedings before said Commission, 
to examine and cross-examine witnesses, to counsel and advise said firms, 
companies and associations and to argue the facts and the law to said 
Nebraska State Railway Commission for and in behalf of said firms, com- 
panies and associations, all in direct, wilful, contumacious, knowing, un- 
lawful and intentional contempt of this court, as aforesaid. 

4. Affiant further deposes and says that the said C. E. Childe at 
all times hereinbefore mentioned and in doing and committing each and 
every one of the acts set forth in each and every one of the counts herein- 
above set forth, did wilfully, knowingly, contumaciously, intentionally 
and unlawfully engage in the practice of law in the State of Nebraska 
without a license so to do; and did represent clients in legal matters, 
involving legal propositions and problems and the application of legal 
principles, all of which was for the purpose of protecting, affecting or 
changing the legal rights and status of the said clients, and did and does 
intrude himself into the office of attorney of this honorable court and all 
other lawfully created courts of the State of Nebraska, and did and does 
wilfully, contumaciously, unlawfully, wrongfully and intentionally pre- 
tend to practice law as such attorney, in violation of Chapter 7, of the 
Compiled Statutes of Nebraska for the year 1929, without respect for 
and in direct contempt of the power, dignity and authority of this hon- 
orable court to license attorneys to engage in the practice of law in the 
State of Nebraska and to regulate the practice of law in the State of 
Nebraska and the due administration of justice therein, and in direct 
contempt of the power, dignity and authority of all other lawfully cre- 
ated courts of the State of Nebraska, and is subject to punishment by 
this court for criminal contempt. 

Wuenrerore, Affiant prays that this court make and enter an order 
herein, directing the said C. E. Childe to appear before this court and 
make answer on the 16 day of October, 1939, and show cause by such 
answer, if any there be, why he the said C. E. Childe should not be pun- 
ished for contempt of this court for the commission of the offenses, and 
each and every one of them, hereinbefore set forth; and if he make an- 
swer denying the acts complained of, may it please the court to appoint a 
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commissioner or referee with such powers as the court may adjudge and 
determine to be proper to hear the evidence of both the affiant and the 
said C. E. Childe, if any such there be, and to report the same to this 
court; and that thereupon this court adjudge the said C. E. Childe to 
be guilty of contempt of this court and punish the said C. E. Childe 
for said contempt; and that such order and further orders may be 
entered herein as to this honorable court may seem just and proper. 

Affiant further prays that the Clerk of this court be ordered and 
instructed to cause a copy of said order and of this information, affi- 
davit and motion to be served on said C. E. Childe. 


(Signed) Water R. JoHNSON. 


SUBSCRIBED in my presence and sworn to before me this 30th day of 
August, 1939. 
(Signed) MaapauEene E. Guanpr, 
Notary Public. 
(SRAL) 





Statement on Behalf of Association of Interstate Commerce Com- 
mission Practitioners Concerning Practice before the 
Commission by Non-Lawyers 


1. The Association of Interstate Commerce Commission Practi- 
tioners is a voluntary association, composed of those persons who have 
been granted by the Interstate Commerce Commission a certificate, ad- 
mitting such persons to practice before the Interstate Commerce Com- 
mission. 

This Association was organized in 1929 as the ‘‘ Association of Prac- 
titioners Before the Interstate Commerce Commission.’’ The name of the 
Association was changed in 1939 to ‘‘ Association of Interstate Commerce 
Commission Practitioners.’’ 

2. The object of the Association is set forth in Article II of its 
Constitution, and is thus stated : 


“Its object shall be to promote the proper administration of the Interstate 
Commerce Act and related acts; to uphold the honor of practice before the Inter- 
state Commerce Commission, and to encourage cordial intercourse among the prac- 
titioners.” 


The membership in the Association includes many lawyers and 
many nonlawyers, each of whom, however, holds a certificate from the 
Interstate Commerce Commission authorizing him to practice before the 
Commission. 

3. The Interstate Commerce Act was approved on February 4, 
1887, and on May 25, 1887 the Commission adopted its first Rules of 
Practice (Appendix D, First Annual Report of Interstate Commerce 
Commission, page 128, 1887). Judge Thomas M. Cooley was the first 
Chairman of the Interstate Commerce Commission. He served as a mem- 
ber of the Commission from March 31, 1887 until January 12, 1892. 

The Commission said in its first annual report (report of Decem- 
ber 1. 1887) that by the procedure it had adopted 
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“technicalities are discarded, complaints and answers are treated as presenting busj- 
ness controversies which the parties, if they elected to do so, could manage for 
themselves, and this they might do having been placed at a disadvantage by the 
want of legal learning, unless the case is such as to depend rather upon law than 
upon disputed questions of fact, which many of them do not.” 


4. The Interstate Commerce Act as originally enacted provided 
(Section 17 (1)-) that any party may appear before the Commission 
and be heard in person or by attorney. This provision has remained un- 
changed in the subsequent amendments to the Act. For about forty 
years no question was raised as to the qualifications, standing or author. 
ity of a person who appeared before the Commission. Notwithstanding 
that the first chairman of the Commission was a distinguished lawyer and 
judge, the Commission did not take at the outset and at no time since 
has taken the position that only lawyers should be permitted to appear 
before the Commission in a representative capacity. 

Mr. Commissioner Aitchison in an address delivered on October 29, 
1936 at the annual meeting of the Association (Vol. 1V, ‘‘I. C. C. Prao- 
TITIONERS’ JOURNAL,’’ page 53) said in part (page 54) : 


“The Commission has always received material aid from many men of fine 
character and attainments, who, while lacking a formal education in law and there- 
fore not privileged to appear in court, have become thoroughly grounded in the law 
administered by the Commission. Numerous persons in this class were known to be 
fully qualified to appear as the representatives of others. There could be no ques- 
tion but that such persons would be highly desirable members of the Commission’s 
bar. While the statute expressly recognizes the right of parties to appear and be 
heard by attorney, as indicated by the Supreme Court of the United States in a 
then recent leading case (Goldsmith vs Board of Tax Appeals, 270 U. S. 117) the 
character of work done by the Commission, the quasi-judicial nature of its duties, 
the multitude of the interests to be affected by decisions, all require that those who 
represent others in hearings should be persons whose qualities as lawyers or as 
otherwise technically competent will insure proper service to their clients and help 
the Commission in the discharge of its important duties. The Court has not been 
quoted literally, but the paraphrase is fair.”. 


Accordingly the Commission by its Rules of Practice, effective Sep- 
tember 1, 1929, established a Register of Licensed Practitioners before 
the Interstate Commerce Commission, divided into two classes, who, be- 
cause defined respectively in Paragraph 2 (a) and Paragraph 2 (b) of 
Rule I-B of the Rules of Practice of the Interstate Commerce Commis- 
sion, have come to be commonly known as Class A and Class B practi- 
tioners. 

Paragraphs 2 (a) and 2 (b) read as follows: 


“2, (Classes of persons who may be admitted). The following classes of persons 
whom the Commission finds, upon consideration of their applications, to be of good 
moral character and to possess the requisite qualifications to represent others may be 
admitted to practice before the Commission: 

“(a) (Attorneys at law). Attorneys at law who are admitted to practice before 
the Supreme Court of the United States or the highest court of any State or Terri- 
tory or the District of Columbia. 

“(b) (Persons not attorneys, possessing legal and technical qualifications). Any 
person not an attorney at law who is a citizen or resident of the United States and 
who shall file a to the satisfaction of the Commission that he is possessed of the 
necessary legal and technical qualifications to enable him to render valuable service 
before the Commission and is otherwise competent to advise and assist in the pre 


sentation of matters before the Commission. 
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Effective August 2, 1938 the Commission amended its Rules of Prac- 
tice so as to provide that all applicants for admission to practice before 
the Commission, who are not attorneys at law admitted to practice before 
the Supreme Court of the United States or of the highest court of any 
State or Territory or of the District of Columbia, shall be admitted only 
upon written examination in order that the applicant may show that he is 


“possessed of the necessary _ and technical qualifications to enable him to render 
valuable service before the Commission and is otherwise competent to advise and 
assist in the presentation of matters before the Commission.” (Rules of Practice, 
1-B, 2 (b). 


Section 17 (1) of the Interstate Commerce Act reads in part as 
follows : 


“* * * The Commission may, from time to time, make or amend such general 
rules or orders as may be requisite for the order and regulation of proceedings 
before it, or before any division of the Commission, including forms of notices and 
the service thereof, which shall conform, as nearly as may be, to those in use in the 
courts of the United States. * * *” 


In Goldsmith vs. Board of Tax Appeals, 270 U. 8. 117, the Supreme 
Court said (page 120) : 


“The chief issue made between the parties is whether the Board of Tax Ap- 
peals has power to adopt rules of practice before it by which it may limit those who 
appear before it to represent the interest of taxpayers to persons whom the Board 
deem qualified to perform such service and to be of proper character. * * * It is 
further provided by the Act that 


‘the proceedings of the Board and its divisions shall be conducted in accordance 
with such rules of evidence and procedure as the Board may prescribe.’ 


The last sentence in the Title providing for the Board is 


‘The Board shall be an independent agency in the executive branch of the 
Government.’ 


“We think that the character of the work to be done by the Board, the quasi- 
judicial nature of its duties, the magnitude of the interests to be affected by its de- 
cisions, all require that those who represent the taxpayers in the hearings should be 
persons whose qualities as lawyers or accountants will secure proper service to their 
clients and to help the Board in the discharge of its important duties. * * *” 


The Court further said (page 122) : 


‘* * * Our view, on the contrary, is that so necessary is the power and so usual 
is it that the general words by which the Board is vested with the authority to pre- 
scribe the procedure in accordance with which its business shall be conducted include 
as part of the procedure rules of practice for the admission of attorneys. * * *” 


5. The Association of Interstate Commerce Commission Practitioners 
at the time of its organization under the name of the ‘‘ Association of 
Practitioners Before the Interstate Commerce Commission,’’ adopted a 
Code of Ethics for practitioners before the Commission. Section I of 
this Code reads as follows: 


“These canons are in furtherance of the purpose of the Commission’s rules of 
Practice which enjoin upon all persons appearing in proceedings before it to conform, 
as nearly as may be, to the standards of ethical conduct required of practitioners 
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before the courts of the United States; and such standards are taken as the basis 


for these specifications, modified in so far as the nature of the practice before the 
Commission requires.” 


The Association of Interstate Commerce Commission Practitioners 
has had the encouragement of the Commission ever since the Associa- 
tion’s organization. The Commission in its annual report for 1930 had 


this to say under the title ‘‘ Practitioners Before the Commission’ (page 
T4) : 


_ “By amendment to the rules of practice adopted May 1, 1929, we provided for a 
register of all persons admitted to practice before the commission. The amended 
rules became effective September |, 1929. To the end of the period covered by this 
report 4,351 persons have been admitted to practice and entered upon the register. 
Of these 1,765 were admitted upon presentation of certificates showing admission in 
the courts, and the remainder upon showings as to qualifications, and the vouchers 
and upon the motions of three registered practitioners. 

“This covers attorneys, traffic men, and others regularly and professionally ap- 
pearing before us as ‘practitioners.’ Such registration does not, however, cover 
those who, bringing actions before us, exercise their rights as complainants, peti- 
tioners, etc., to appear in their own behalf. The right of such parties to appear is 


Statutory, and the commission has made it clear that it does not intend to restrict 
such appearances. 


“It is worthy of record that soon after the register of practitioners was estab- 
lished, there was formed an Association of Practitioners Before the Interstate Com- 
merce Commission, with aims and powers in general similar to those of a bar asso- 
ciation. On October 30 and 31 the Association held its first annual session, in 
Washington, with a large attendance from its membership of approximately 1,510 
practitioners. The Chief Justice of the United States made the opening address. A 
notable result of the session was the adoption by unanimous vote of a code of pro- 
fessional ethics, modeled upon the code of ethics of the American Bar Association, 
and designed to aid in compliance with our rule of practice which requires that all 
parties appearing in proceedings before us must conform to the standards of ethical 
conduct required of practitioners before the courts of the United States. The 

eneral acceptance and observance of such a code of ethical practice will tend to 
facilitate and promote the administration of our duties under the Act.” 


6. Cases before the Interstate Commerce Commission involving the 
question whether rates are reasonable under Sec‘ion 1 of the Interstate 
Commerce Act, whether they are unjustly discriminatory under Section 
2 thereof, whether they are unduly preferential and unduly prejudicial 
under Section 3 thereof, present fundamentally questions of fact. The 
Supreme Court has many times said that these questions are solely those 
of fact (Texas & Pacific R. R. Co. vs. Inter. Com. Comm., 162 U. 8. 197, 
p. 219; Pennsylvania Co. vs. United States, 236 U. S. 351, p. 361; Na- 
tional Railway Co. vs. Tenn., 262 U. 8. 318; Inter. Com. Comm. vs. Ala- 
bama Midland Railway Co., 168 U. S. 144, p. 170; Illinois Central Rail- 
road Co. vs. Inter. Com. Comm., 206 U. S. 441; Pennsylvania Rui!road 
Co. vs. International Coal Mining Co., 230 U. S. 184). 

Cases before the Commission involving the question whether a rate 
is unreasonable, unjustly discriminatory, or unduly preferential, or un- 
duly prejudicial, require the presentation to the Commission of evidence 
that is highly technical in its nature, and to say that in each and every 
ease no one but a lawyer may appear before the’ Commission in a repre- 
sentative capacity would be to shut the Commission off from the help and 
aid it has received over a period of 50 years from persons who through 
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long years of intensive study and work have acquired a familiarity with 
the technical subjects of rates, discrimination, preference, traffic and 
transportation conditions that has enabled them to make a presentation 
of these questions of fact that is adequate in every respect and that is 
helpful to the Commission It is not to be believed that the Commission 
is going to throw overboard this experience of half a century in admin- 
istering the Interstate Commerce Act and the knowledge it has gained 
in so doing and prohibit persons from appearing in a representative 
eapacity before the Commission, who, though not lawyers, are technically 
qualified to present these questions of fact. 

7. Furthermore if the Commission had at the very beginning con- 
fined appearances before it to lawyers alone, it would as a practical mat- 
ter have deprived parties in cases of minor importance of the opportunity 
of having their eases presented to the Commission, a body appointed by 
Congress to hear and determine all cases irrespective of their importance 
and the amount involved. Many of the cases before the Commission in- 
volve very small amounts, amounts that would not justify employing a 
lawyer. But these cases are handled by traffic men of wide experience 
who are retained by chambers of commerce, commercial groups, and 
organizations in various cities and localities, and who handle on behalf of 
the members of these various organizations cases that such members have 
arising under the Interstate Commmerce Act. A shipper who contends 
that he has been charged an unreasonable rate by a common carrier and 
that the sum of $15.00 is due him because of such unreasonable rate being 
paid by him is just as much entitled to have a means of access to the 
body appointed by law to hear and determine all cases irrespective of the 
amount involved as a shipper who has a claim amounting to $1,000.00 or 
to $10,000.00. 

The wisdom of the Commission’s first Chairman, Judge Thomas M. 
Cooley, a lawyer, a judge, and a scholar, is shown by the fact that at the 
very beginning the Commission made no distinction between lawyers and 
nonlawyers. As the Commission’s first annual report stated the matter, 
the Commission treated the cases before it as presenting business con- 
troversies, which the parties, if they elected to do so, could manage for 
themselves. 

8. At the Midwinter meeting of the House of Delegates of the 
American Bar Association in Chicago, Illinois, on January 8 and 9, 
1940, the following resolution was adopted : 


“RESOLVED that the policy adopted by the Standing Committee on Unauthor- 
ied Practice of the Law i declining on behalf of the Association, to intervene as 
amicus curiae in litigation brought by local bar associations, except in unusual cases, 
but of endeavoring, through full discussion of unauthorized practice problems, to 
secure, wherever possible, the cooperation of national associations of laymen in the 
acceptance of principles relating thereto, be approved.” 


The Committee on Unauthorized Practice of the Law of the Ameri- 
ean Bar Association announced these principles : 


“1. No prosecution of any form of unauthorized practice should be undertaken 
by a bar committee unless it can be clearly shown that such practice in the given 
case is resulting in injury to the public.” ee 

' . pon proceeding should be instituted based solely on the economic interest 
of the bar.” 
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The Interstate Commerce Commission has been in existence for more 
than 52 years and during that time nonlawyers have appeared in a repre. 
sentative capacity before the Commission in cases involving fundamental 
questions of fact regarding rates, charges, discrimination and preference 
—all technical matters. In no case has it ever developed that appear. 
ances before the Interstate Commerce Commission by nonlawyers resulted 
in an injury to the public. 


—Eumer A. Smita. 
Feb. 2, 1940. 





Disapproval of the O’Toole Bill By the House of Delegates of 
American Bar Association 


Following are excerpts from the report of Edwin M. Otterbourg, 
Chairman of the Committee on Unauthorized Practice of the Law of the 
American Bar Association, on Practice before Government Depart 
mental Departments : 


“ ¢ © © The Bill itself (The O’Toole Bill, H. R. 4798, 76th 
Cong., Ist Session) is drawn for the purpose of prohibiting the practice 
by laymen before all governmental departments in Washington. The 
Wagner Bill (S. 2944, 74th Cong., Ist Session) was studied by com- 
mittees of the Association of the Bar of the City of New York, by the 
New York County Lawyers’ Association, and by your Committee on 
Unauthorized Practice of the Law, and at the midwinter session in 
January, 1937, this House voted to disapprove the bill in principle. 
Now the reasons are these and they can be very quickly summarized: 

While no one except a lawyer should practice law before any gov- 
ernmental department, all practice and appearance before administra- 
tive tribunals does not constitute the practice of law and there are many 
technical and specialized fields of expert knowledge wherein those ap- 
pearing before such tribunals have the right to present the facts. Ap- 
pearances in such cases do not necessarily require a knowledge of the 
law or the application thereof to such facts; therefore, before a conclus- 
ion can be arrived at, which states that a specific practice before any 
administrative tribunal constitutes unauthorized practice of the law, it 
is essential to study and consider the actual functions of each admin- 
istrative tribunal and what the practice and subject-matter before each 
actually consist of. 

Included in this study necessarily must be the rules of procedure 
of each of these tribunals, which have been adapted to the problems pe- 
culiar to each governmental agency. Speedy and direct elimination of 
unauthorized and unlicensed practice of the law before administrative 
agencies would be effectively possible where (with our knowledge of the 
facts and presentation of public injury) the rules of practice and pro- 
cedure of the agency in question are suitably amended and enforced. 

Therefore, the committee reported in 1937, and your present com- 
mittee again reports to you, that it is of the opinion that general legis- 
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lation, blanket legislation, in respect to this subject is not desirable. 
Any general law applying to all administrative tribunals is bound to 
include therein some agencies where it may be that the practice before 
them does not amount to unauthorized practice of the law. The advo 
cacy of general legislation of this kind always leads to the inclusion of 
exceptions, which in themselves not only defeat the purpose of the legis- 
lation but crystallize into practical effect the very thing they seek to 
stop, and so the only difference, Mr. President, between the Wagner 
Bill as originally studied and presented to this House and this present 
0’Toole Bill is found in the exceptions, and in that bill is provided as 
an exception that the prohibitions therein contained shall not apply to ac- 
eountants who are laymen representing persons and appearing before 
a department, shall not apply to customs brokers, and our very inno- 
eent Section on Patents says that the bill is all right if there is another 
exception added and that is that it shall not apply to laymen who are 
practicing before the Patent Commission before the bill was introduced. 

Your Committee, sir, is of the opinion that in principle this type of 
legislation is not the way to stop unauthorized practice of the law, that 
advocacy of it by a bar association is bound to be misunderstood and to 
be the type of legislation which puts the bar in the public eye as wish- 
ing absolutely to prevent the public from appearing before any tribunal, 
even though a lawyer may not always be necessary, and that it would be 
not only bad policy, but that it would defeat the very purposes of the 
prevention of unauthorized practice of law if we favored such a bill. 
* ¢ *’’ (The House disapproved the bill). 

(American Bar Association Journal, February 1940, Vol. XXVI, No. 


2, page 112). 





Excerpt From Report of the Committee on Unlawful Practice of the 
Law of the New York State Bar Association 


To the New York State Bar Association: 


For many years now, those of us who have labored and tilled in the 
field of unauthorized practice have been perplexed by the vast growth 
of administrative agencies and the difficult task of defining and limit- 
ing the scope for law practice before such agencies. Since the growth 
of such agencies, particularly during the past decade, many articulate 
groups of specialists have entered the field of practice before such agen- 
cies. That there are many technical and specialized fields of expert 
knowledge in which lay experts are eminently qualified to present prob- 
lems not involving questions of law, no one will deny. Similarly, no one 
should deny that it is in the best public interest that no one but a lawyer 
should practice law before such agencies. 

_ Today, therefore, as our legislative bodies continue to pour forth an 
increasing number of statutes regulating conduct, and the actor in mod- 
ern society finds himself more and more encompassed by statutory ‘‘thou 
shalt’’ and ‘‘thou shalt nots,’’ the practice before administrative agen- 
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cies swings more and more into the highway of statutory interpretatiuy 
and thus into the practice of law. We face a real difficulty, therefore, 
in attempting to canalize the lay practitioner’s activities in fields where 
the presentation of the client’s interest does not require an interpreta. 
tion of law. Unfortunately, however sincere our motives may be, as soon 
as we attempt, in the public interest, to suggest limitations in the unre. 
stricted practice before such administrative agencies, the hue and ery 
*‘legal monopoly”’ is raised. 

And so, while we feel that there are many instances where proceed- 
ings before administrative agencies have turned out badly for the client 
because the lay specialist failed to appreciate the legal implications of 
his client’s problem, we must balance this consideration with another: 
The relation of the Bar to the public. 

For these reasons we recommend that progress in the solution of this 
problem be made slowly and patiently. We join with the American Bar 
Association’s Committee on Unauthorized Practice in condemning legis. 
lative attempts to restrict the practice before all governmental agencies 
solely to lawyers. That an attempt to pass such legislation persists is a 
fact. Only last year, the O’Toole bill was introduced in Congress. That 
bill would have restricted the practice before all administrative agencies 
solely to lawyers. The bill, however, was not reported out of Committee 
and it is not likely that it will pass during the next session of Congress. 
We agree with the statement issued by Mr. Edwin M. Otterbourg, Chair- 
man of the American Bar Association Committee on Unauthorized Prae- 
tice : 

“Speedy and direct elimination of unauthorized and unlicensed practice of the 
law before administrative agencies should be effectively possible where, upon knowl 
edge of the facts and presentation of the public injury, the rules of practice and 
procedure of the agency in question are suitably amended and enforced. Where this 
is not feasible or acceptable to the agency, and it is satisfactorily established that 
unauthorized practice of the law exists, then the remedy should be obtained by appli- 
cation to the courts as has been done in Ohio, Illinois and various other jurisdictions. 

“The Committee is of the opinion that general legislation in respect to this 
subject is not desirable. Any general law applying to all administrative tribunals is 
bound to include therein some agencies where it may be that the practice before them 
does not amount to unauthorized practice of the law. The suppression of unauthor- 
ized practice of the law is primarily for the purpose of protecting the public so that 
it may have the benefit of trained and disinterested professional advice and the 
protection of its rights of person and property both in dealing with the government 
and others. * * * In addition it should be borne in mind that in many sections 
of the country the courts hold that what is and what is not practice of law is com- 
pletely for their determination. In these jurisdictions, while legislation might be 
upheld if it were shown in each case a reasonable exercise of police power, it is ex- 
tremely likely that any interference with the jurisdiction of the court to define and 
state what is practice of the law might be held unconstitutional.” 


In this respect we can report that some progress in limiting practice 
by non-lawyers is being made. Thus, the National Bituminous Coal Com- 
mission has announced that persons who are not attorneys will not be ad- 





1V, Unauthorized Practice News (published by the American Bar Association, 
and hereinafter referred to as U. P. N.), No. 6, June, 1939, p. 70. 

21. C. C. Practitioner, December, 1938, and see V, U. P. N. No. 5, May, 
1939, p. 60. 
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mitted to practice as of right.1_ From the Interstate Commerce Commis- 
sion Practitioners comes the announcement ? that examiners are showing 
a tendency to ‘‘crack down’’ upon parties acting as counsel in more than 
one case without having filed an application for leave to practice. Inci- 
dentally, the President of the Interstate Commerce Commission Practi- 
tioners tells your Chairman that since the Interstate Commerce Com- 
mission has required laymen to take examination, the number of lawyers 
practicing before the Commission in proportion to the total practitioners 
is increasing. The lawyers, he now estimates, are about seventy per cent 
of the total whereas a few years ago the laymen were in the majority. 

In line with the trend to do something about the unrestricted prac- 
tice by laymen before administrative agencies is the announcement ® ema- 
nating from the Social Security Board that in 1940, when old age bene- 
fits commence, attorneys will be permitted to practice as of right, whereas 
others will have to qualify by showing good character and repute, and 
that they are possessed of the necessary qualifications to enable them to 
render valuable service, and otherwise competent to advise and assist in 
the presentation of clients’ cases. 

As an indication of the difficulties confronting the committees on 
unauthorized practice in the solution of the problem relating to practice 
before administrative agencies, attention is called to Bennet v. Goldsmith, 
280 N. Y. 529. The action was commenced by the Attorney General of 
the State of New York, at the instance of the Federal Bar Association of 
New York, New Jersey and Connecticut. It sought to enjoin the defen- 
dant, a layman, from drawing and preparing affidavits and other legal 
instruments in connection with attempts to secure visas for aliens, and 
from engaging in other activities, as an ‘‘immigration expert.’’ The 
complaint was dismissed upon the ground that the defendant did not 
appear in any Court of the State of New York as an attorney or coun- 
sellor on behalf of another and that ‘‘under the existing laws and rules of 
practice and departmental regulations, a layman may practice before the 
United States Immigration Department in connection with an appli- 
cation for visas for immigrants and applicants; and that defendant had 
never represented that he was a lawyer * * *.’’ Subsequently, and 
in another action, the same defendant was indicted on twenty-two counts 
and found guilty by a jury in the Federal Court for the Southern Dis- 
trict of New York, and sentenced to a term in the penitentiary for the 
crime of helping aliens obtain false documents. In the Federal action it 
was disclosed that the defendant had served a term in the penitentiary 
for sending forged documents, also that he had served another term for 
impersonating a Federal tax agent; that while the defendant was serving 
aterm in the penitentiary he acted as ‘‘legal adviser’’ to his jail mates 
in the Lewisburg Penitentiary.* 


8V, U. P. N. No. 8, sts 1S 1939, p. 83. 
‘The New York Sun, May 5, 1939, p. 14. 
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So much for practice before administrative agencies. * * * 
New York City, December 1, 1939. 

Respectfully submitted, 
Juuius Henry CouEn, Chairman, 


Tuomas H. BEARDSLEY, Epwin M. Orrersoure, 
H. Duane Bruce, JAMEs R. Rosinson, 
Freperic R. Coupert, JR., Grorce F. Roescn, 2np, 
Rate H. Cuttey, BaRNETT ROSENFELD, 
Epmonp J. F1TzGERALD, Tuomas I. SHERIDAN, 
TueEoporE P. Feury, Davip STEIN, 

Murray L. Jacoss, JOHN CHARLES STRATON, 
LAZARUS JOSEPH, Morrts L. Strauss, 
Conrap Saxe KEyEs, CuHar.es H. Strona, 
KENNETH S. MacAFFeEr, ArtTHuR H. VINETT, 
TERENCE J. McManus, GrorcE W. WANAMAKER, 


Committee, 





Memorandum Opinion of Kenneth L. Sater, Assistant Attorney 
General of Ohio to Members of the Public Utilities Commission 
of Ohio Concerning Who May Practice before 
; that Commission 


The Special Committee of the Ohio Association of Transportation 
Practitioners has presented to you a proposal to the effect that you 
adopt in place of your present Rule XXVI, which reads as follows: 


“ATTORNEYS—WHO MAY PRACTICE BEFORE COMMISSION 
_ All persons practicing before the Public Utilities Commission of Ohio are re 
one to be attorneys at law and entitled to practice law before the Supreme Court 
oO io. 
All persons desiring to practice before the Commission must first present their 
name and license, or a certified copy thereof, to practice law in the State of Ohio, 
for registration before they will be recognized by or permitted to practice before 


the Commission. 

THE PUBLIC UTILITIES COMMISSION OF OHIO” 
the rules of practice established by the Interstate Commerce Commission 
for the qualifications of practitioners appearing before it. In support 
thereof, it presented a reasonable extensive memorandum. In opposi- 
tion thereto, the Ohio State Bar Association’s Committee on Unauthor- 
ized Practice of Law has filed a memorandum. These two memoranda 


are returned to you herewith together with my requested memorandum 
thereon. 


This matter was probably accelerated by the recent passage of G. C. 
Sec. 499-6a which reads as follows: 


“499-6a (Who may practice before the public utilities commission) . 
Any person who is a citizen of the United States, and who is a regular salaried 
employee of the person, firm or corporation directly concerned, or a chamber of 
commerce in matters of a general character in which the majority of their members 
are directly concerned, and who shall manifest to the satisfaction of the commission 
that he is possessed of the necessary qualifications to enable him to render valuable 
service before the commission and is otherwise competent to advise and assist in the 
presentation of matters before the commission incident to the transportation of pas- 
sengers or property and facilities pertaining thereto, shall be permitted to appear 
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before the public utilities commission of Ohio in the determination of transportation 
matters involving questions of fact only. Accredited representatives of organized 
labor may participate in hearings before the public utilities commission of Ohio 
in hoes relative to the enforcement of safety laws. (118 v S. 8, 1. Eff. Sept. 6, 
1939)” 


Only the first sentence of that law is involved. 

You will note that the permission extended to laymen is doubly lim- 
ited. Their practice is limited to ‘‘transportation matters involving 
questions of fact only.’’ They are also limited in number to those who 
satisfy you that they are ‘‘possessed of the necessary qualifications’’ to 
enable them ‘‘to render valuable service’’ and are ‘‘otherwise compe- 
tent to advise and assist in the presentation’’ of certain matters to you. 
This law and its limitation obviously preclude any thought of adopt- 
ing such a set of rules of practice and appearance as that attached to 
the memorandum of the Special Committee. This is agreed to by the 
following quotation from page 8 of that memorandum which goes so 
far as to say that you may disregard that law. It says: 


“The Effect of Section 499-6a 

As has been previously noted, Section 497 of the Ohio Code (98 v 344), now 
(103 v 808), and Section 614-5 (102 v 552) gives authority to the Public Utilities 
Commission of Ohio to adopt and publish rules to govern its proceedings and to 
regulate the mode and manner of investigations and hearings. The enactment of 
Section 499-6a made no changes in the section previously mentioned. Section 499-6a 
will have the effect of requiring the Public Utilities Commission of Ohio to permit 
those possessed of the necessary qualifications to appear before the Public Utilities 
Commission of Ohio in the determination of transportation matters involving ques- 
tions of fact. It, therefore, has no bearing upon the previous existing sections of the 
General Code of Ohio, already mentioned, and the Commission may, in its discretion, 
disregard entirely Section 499-6a.” 


As a matter of fact, there is nothing in this law to prevent you from 
re-adopting or continuing the substance of your present Rule XXVI 
quoted above as being in your judgement the proper test of ‘‘the neces- 
sary qualifications’’ of those practicing before you. 

Moreover, the law’s limitation of practice to certain matters ‘‘in- 
volving questions of fact only’’ is in my opinion, and for reasons here- 
inafter more fully discussed, impossible of performance: it defeats its 
own purpose by cutting the heart out of the law, leaving nothing to the 
practitioner after he has met the test of your qualification require- 
ments. This is a matter for the legislature to remedy. 

The question then remains whether the proposed rules may be 
adopted by you in execution of authority given by G. C. Sees. 499-6a and 
614-5 which state that: 


“Sec. 499-6. The commission may adopt and publish rules to govern its proceedings, 
and to regulate the mode and manner of investigations and hearings of railroads and 
other parties before it. All hearings shall be open to the public. (103 v. 808). 


“Section 614-5. The commission shall have power to adopt and publish rules to 
govern its proceedings and to regulate the mode and manner of all valuations, tests, 


es ie investigations and hearings which shall be open to the public. 
v. : 


Your present Rule XXVI, supra, is an execution of this authority 
but I am not of the opinion that that authority can be extended to cover 
the proposed rules and regulations when considered in the light of Good- 
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man vs. Beall, 130 Ohio St., 427. Dealing with appearances before the 
Ohio Industrial Commission, our Supreme Court in that case held that 
the privilege of laymen to practice before that Commission terminated 
with the granting of an application for rehearing at which time a record 
was made for the preservation of the right of appeal. 

The preparation of a record was held by the court to constitute prac. 
tice of the law and in accordance with G. C. Sees. 1698, 1706 and 8623-3 
that was made the dividing line between practice by laymen and law. 
yers alike and practice by lawyers alone. Up to that point, many lay- 
men could well be found with the necessary qualifications to be of valu- 
able assistance to what the court found to be a fact finding body. 
Beyond that point, it was a different matter. 

Like that Commission, you are a fact finding body but you are 
required to keep a record of all of your proceedings from the time they 
are commenced and from every final order which you make, there lies 
an appeal. See G. C. Sec. 529 and Sec. 544, which read respectively as 
follows: 


“A full record shall be kept of the proceedings before the commission on such in- 
vestigations. All testimony shall be taken by the stenographer appointed by the 
commission.” 


“A final order made by the commission shall be reversed, vacated or modified by the 
Supreme Court on appeal, if upon consideration of the record such court is of the 
opinion that such order was unlawful or unreasonable.” 


It follows that there is and can be no formal hearing before you ‘‘in- 


volving questions of fact only.’’ The applications made and protests 
entered are based on statutory law; the tender of evidence and right of 
cross-examination are based on other laws and legal rules; your final 
order and the appeal therefrom are based on laws. These matters are 
so inextricably interwoven with questions of fact that a separation is 
impossible, although a situation different in part may exist before the 
Ohio Industrial Commission. If this is incorrect, the Special Committee’s 
argument of the need of a specially trained and skilled group of prac- 
titioners falls of its own weight. 

I see no conclusion other than to apply the doctrine of Goodman vs. 
Beall from the start in all proceedings before your Commission. 

Finally, the functions of your Commission and the Interstate Com- 
merce Commission are not alike. It is no far step from rates for car- 
riers to rates for gas, water and power utilities. I do not believe you 
would care to have one set of practitioners for one sort of rates and 
another set of practitioners for another set of rates, nor do I believe 
you could be criticized for declining to accept such a situation. No set 
of special rules has been tendered with regard to practice before the 
Federal Power Commission or other such body. 

I have also examined Trust Co. vs. Dworkin, 129 Ohio St., 23; Judd 
vs. Bank, 133 Ohio St., 81 and Traffic Bureau vs. Haworth, 400 App., 
255. I am not of the opinion that it is within the power of either your- 
selves or myself to remedy this situation. 

Respectfully submitted, 
(Signed) KENNETH L. SATER, 


Assistant Attorney General of Ohio. 
12/28/39 





Congressman O’Toole Introduces Bill Forbidding 
Corporations and Voluntary Associations from 
Practicing Law Before Courts, Quasi- 
Judicial or Administrative Bodies 


(February 7, 1940) 


Congressman O’Toole introduced H. R. 8349 on February 7th, to 
amend section 272 of the Judicial Code (28 U. S. C., par. 394) in rela- 
tion to forbidding corporations and voluntary associations from prac- 
ticing law before courts, quasi-judicial or administrative bodies. The 
Bill follows : 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 272 of the 
Judicial Code is hereby amended to read as follows: 


“Tn all courts of the United States, and before all quasi judicial or 
administrative bodies from the decisions of which appeals to courts of 
the United States are provided, the parties may plead and manage their 
own causes personally or by the assistance of such counsel or attorneys 
at law as by the rules of said courts, quasi judicial, or administrative 
bodies, respectively, are permitted to manage and conduct causes and 
hearings therein. All corporations or voluntary associations must ap- 


pear by attorneys at law duly permitted to manage and conduct causes 
and hearings in said courts, quasi-judicial or administrative bodies.’’ 

This Act shall become effective on the expiration of thirty days after 
the enactment thereof. All prior statutes in any way inconsistent with 
any provisions of this Act are hereby repealed as of the date when this 
Act becomes effective. 

All quasi judicial and administrative bodies shall within said thirty 
days after enactment conform their rules of practice before them to 
the provisions of this Act. 





EXAMINER A. S. WORTHINGTON COMPLETES 
FIFTY YEARS’ SERVICE WITH I. C. C. 


On January 25, 1890, there was added to the infant Interstate 
Commerce Commission’s rolls the name of a boy who was little more than 
an infant, less than eleven, A. S. Worthington. The Commission and 
the boy grew and matured together. The Commission’s achievements 
were recognized by the public on its fiftieth anniversary, in 1937, and on 
the 25th of this month the Commissioners and his fellow Examiners 
made known to Mr. Worthington not only their great respect for his 
accomplishments and character but their warm affection. Before the 
assembled Examiners Mr. Worthington received a souvenir to mark the 
occasion and the warm congratulations and hearty good wishes for the 
future from Commissioner Caskie and Chief Examiner Butler. 
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Report of Attorney General’s Committee 
on Administrative Procedure 


Attorney General Jackson has made public the Report of the At- 
torney General’s Committee on Administrative Procedure, dated Janu- 
ary 31, 1940. As the Report indicates, this committee has been in 
existence for approximately one year. The chairman is Dean Acheson, 
of Washington, D. C. The other members of the committee are Ralph 
F. Fuchs, Lloyd K. Garrison, D. Lawrence Groner, Henry M. Hart, Jr., 
Carl McFarland, James W. Morris, Harry Shulman, E. Blythe Stason, 
and Arthur T. Vanderbilt. 

The Report, addressed to the Attorney General, and signed by the 
Chairman, follows: , 


THE REPORT 


On February 16, 1939, the President, acting upon the earlier sug- 
gestion of former Attorney General Cummings, requested then Attorney 
General Murphy to appoint a committee to investigate the ‘‘need for 
procedural reform in the field of administrative law.’’ ‘‘A thorough 
and comprehensive study should be made of existing practices and pro- 
cedures,’’ wrote the President, ‘‘with a view to detecting any existing 
deficiencies and pointing the way to improvements.’’ Accordingly, on 
February 24, 1939, Attorney General Murphy created this Committee 
in order ‘‘to ascertain in a thorough and comprehensive manner’’ the 
extent to which criticisms of the administrative procedure of federal 
agencies were well founded and ‘‘to suggest improvements if any are 
found advisable.’’ 

Since it is ‘‘The Attorney General’s Committee,’’ it is eminently 
fitting that the Committee report to you the present status of its work 
and ask your wishes as to its future. 

When the Committee met to organize and plan its program, it was 
faced with the fact that there was no authentic collection of informa- 
tion on the actual procedure and practices of the numerous federal 
agencies. To undertake the initial task of assembling the facts, the 
Committee employed as its director Mr. Walter Gellhorn of the Faculty 
of Law of Columbia University, and a small but able staff of lawyer- 
investigators. The investigations of this staff into the facts of adminis- 
trative procedure in the various agencies have been progressing at a 
constantly accelerated pace. 

From the start it was clear to the Committee that it could not in a 
short time and with a limited staff study in detail every agency of the 
Federal Government. It therefore decided to give its attention to those 
agencies which directly affect persons outside the Government, either 
by adjudication or by rule-making; for these are the agencies which 
give rise to the greatest amount of litigation and discussion regarding 
‘‘administrative law.’’ This limitation excludes agencies engaged in 
the managerial work of the government (e.g., Civil Service Commission, 
Bureau of the Budget), those engaged in ‘‘proprietary’’ activities (e.g., 
Tennessee Valley Authority), and those which are confined to lending 
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and public works programs (e.g., Reconstruction Finance Corporation, 
United States Housing Authority, Federal Works Agency), as well as 
those which are essentially of a service character (e.g., Bureau of Stan- 
dards). 

The Committee decided that its staff should study each of the re- 
maining agencies. Studies of fifteen agencies have now been completed. 
They have involved extended interviews with officials and employees of 

_the agencies involved, with members of the public affected, and with 
attorneys who have represented clients before these agencies. Members 
of the Committee’s staff have attended numerous hearings and other 
administrative proceedings as observers, and have closely examined the 
files of the agencies to discover the methods utilized in disposing of 
matters arising under the various statutes and regulations. Upon the 
completion of these investigations the staff has prepared for the study of 
the Committee a preliminary report upon each agency, discussing in 
detail its administrative procedures. The report has been given to the 
officers of the affected agency for their consideration and comment. 
Thereafter, the full Committee has met with the agency’s officers to dis- 
cuss with them the facts and problems disclosed by the report. 

It is planned that this program will be followed with each of the 
remaining agencies. 

When these individual studies are finished—which should be by 
the end of May, 1940—the Committee intends, in cooperation with 
various bar and other legal associations, to hold a series of public hear- 
ings on the administrative procedures of particular agencies and groups 
of agencies with full opportunity for expressions of opinion upon all 
procedural problems. The Committee hopes that these hearings may be 
held during the month of June, 1940, and that its final report may be 
made to you in the autumn of this year. 

If the hearings are to be fruitful, there should be widespread under- 
standing of the information already in the Committee’s possession. For 
that reason, the Committee proposes, with your approval, to make avail- 
able for public distribution copies of the studies which have been sub- 
mitted to it by its staff, as revised by the staff in the light of the dis- 
cussions already described. Eleven such monographs are submitted to 
you at this time, relating to the Division of Public Contracts, Depart- 
ment of Labor; Veterans’ Administration; Federal Communications 
Commission; United States Maritime Commission; Federal Aleohol Ad- 
ministration; Federal Trade Commission; the Administration of the 
Grain Standards Act, Department of Agriculture; Railroad Retirement 
Board ; Federal Reserve System ; Bureau of Marine Inspection and Navi- 
gation, Department of Commerce; the Administration of the Packers 
and Stockyards Act, Department of Agriculture. In addition, the staff 
has recently completed studies of the Post Office Department, the Na- 
tional Labor Relations Board, the Federal Deposit Insurance Corpora- 
tion, and the Comptroller of the Currency; reports relative to their 
procedures and practices will be submitted to you in the near future. 
Studies have been commenced, in some cases, and are being initiated in 
others, upon the following: War Department, National Mediation Board, 
National Railroad Adjustment Board, Tariff Commission, Department 
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of Agriculture,' Bureau of Internal Revenue, Board of Tax Appeals, 
Bureau of Customs, Department of the Treasury, Civil Aeronautics 
Authority, Department of State, Federal Power Commission, Federal 
Home Loan Bank Board, Securities and Exchange Commission, Immi- 
gration and Naturalization Service, Bituminous Coal Division, Federal 
Employees’ Compensation Committee, Interstate Commerce Commis- 
sion, Department of the Interior,2 Wage and Hour Division, Patent 
Office, and Social Security Board. ’ 

This mere list of names indicates the tremendous diversity of the 
subject matter and interests entrusted to these federal agencies. Our 
study, so far, shows fully as great diversity in the facts and problems to 
which particular procedures must be adjusted. The Committee has 
been increasingly impressed by the danger of premature and facile gen- 
eralization. It is more than ever convinced that every theory or con- 
clusion must be continually tested by reference to a great variety of 
data as they are developed, and that in this field, no generalization can 
be safely pushed beyond territory which has been carefully surveyed 
and mapped. Further, the Committee’s experience has given it con- 
vineing proof that problems concerning notice and pleading, preliminary 
investigation, intervention, functions of attorneys, and rules of evidence 
assume greater concreteness and yield more readily to analysis when 
related to particular subject matters and types of proceedings than 
when they are stated in the form of generalizations. The same may be 
said of other matters of administrative procedure, such as questions 
with respect to oral arguments, briefs, exceptions, proposed findings of 
fact, proposed reports, and rehearings. Moreover, the individual 
studies now being made constantly add to the Committee’s insights by 
bringing to light relationships of problems and suggesting improve- 
ments in procedure which have been tested by experience. 

Hence the Committee believes that, with its study of the facts only 
half completed, no useful purpose can be achieved by attempting at this 
time specific judgment upon the various procedures and suggested pro- 
cedures which have been the subject of its investigation. It is possible, 
however, to state certain probabilities raised by its study to date. 

First, conscientious students of administrative procedure, both in its 
adjudicative and in its rule-making aspects, have been skeptical that a 
single formula or set of formulae can properly control the various and 
changing situations in which administrative action is present. Our 
studies have served to reinforce that skepticism. In order to maintain 
reasonable governmental efficiency and to afford realistic protection to 
affected private interests, procedural diversities are probably inevitable. 
The monographs already completed exhibit some of those diversities; 
for, as reference to those studies will illustrate, the subjects and prob- 
lems encountered in the various agencies, while sometimes bearing sur- 
face resemblances, yield in the presence of facts to deeper and much more 





1 Separate monographs will probably be called for in connection with the Depart- 
ment of Agriculture’s procedures under the Perishable Commodities Act, Sugar Act, 
Commodity Exchange Act, Cotton Marketing Act, Agricultural Marketing Agree- 
ments Act, and perhaps others. , . ‘ 

2 Separate monographs may possibly be called for in connection with procedures 
of the General Land Office, Division of Grazing, Petroleum Conservation Division, 
Office of Indian Affairs, and perhaps others of the subdivisions of the Interior 
Department. 
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significant dissimilarities—dissimilarities which inescapably affect the 
techniques employed in dealing with them. The Committee’s inquiries 
have made it apprehensive that a too rigid prescription of administra- 
tive procedures would, by substituting artificial uniformity for essen- 
tial variety, abolish many procedures which now fully satisfy the con- 
venience and protect the welfare of great numbers of citizens and 
would defeat the substantive purposes of many Congressional enactments. 

Yet, certain recurring issues seem to arise at least in limited areas. 
There is reason to hope that these issues can be resolved with a measure 
of uniformity, and that principles may be established for the guidance 
of administrative action where it affects private rights. The Committee 
is unwilling, and indeed unable as yet, to indicate with assurance the 
procedural patterns which it may be able to sketch in its final report. 
Until detailed studies of the operations of the individual agencies have 
been completed, so that uniform rules can be prescribed with know- 
ledge of their incidence on each agency, the Committee believes that 
generalization would be premature. 

Second, the Committee is convinced of the need not only for gener- 
alized consideration of broad procedural questions, studied apart from 
the conerete situations in which they arise, but also, and perhaps even 
more importantly, for the intensive examination of aspects of procedure 
which may be peculiar to particular agencies. One commission, for ex- 
ample, has the problem whether or not commissioners, in order that they 
may more fully consider ultimate decisions, should conserve their time 
by delegating to subordinates greater responsibility for determining 
questions which occur in the preliminary stages of proceedings. 
Another agency has a substantial number of default cases, giving 
rise in that agency to special problems. Two agencies studied thus 
far have difficuties with respect to the reconsideration of decisions al- 
ready rendered. Another is undergoing a sweeping alteration of its basic 
procedures in an attempt to comply with its interpretation of recent 
Supreme Court decisions. One bureau is confronted with the question 
whether the trial examining system should be replaced by a system call- 
ing for final decisions in the field, with the right of appeal to the 
eentral office. 

Although apart from questions of wider import, these matters call 
for the Committee’s thoughtful concern. Answers to them, if successfully 
developed, will constitute a significant contribution to the science of 
government, for they will perhaps have suggestive values beyond their 
immediate applications. 

Third, in the course of its investigation the Committee has found 
particular administrative procedures which can and should be improved. 
On such oceasions it has stated its criticisms and frankly discussed the 
purpose and effect of these procedures with the officials of the agency 
concerned. In many cases these discussions have resulted in differences 
of opinion as to the wisdom and practicality of changes in procedure. It 
has not been the impression of the Committee in these instances, how- 
ever, that the criticized procedure was maintained because of indiffer- 
ence or a desire to disregard the basic values which underlie fair admin- 
istration and decision. 

Fourth, the Committee believes that a consequence of its work of 
lasting value will be the stimulation of the agencies themselves toward 
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the improvement of their own procedures. We are much encouraged by 
knowledge that some agencies, made conscious of procedural problems by 
the Committee’s inquiries, have already substantially altered existing 
practices, either as a result of their own thinking or in accordance with 
informal suggestions of the Committee or its staff. 

Fifth, because the volume of work in many agencies which adjudi- 
eate controversies has reached large proportions, there has been a 
growing necessity of delegating to subordinates the function of con- 
ducting hearings. In its studies the Committee has encountered, in 
many varied aspects, problems related to the trial examiner. These 
problems have in the past received relatively little attention. The Com- 
mittee believes that among its most important subjects of investigation 
are the position of the trial examiner, the personnel filling that posi- 
tion, the limitations which the classification of the position and the 
resulting salaries have imposed upon obtaining qualified men, and the 
relationship of the trial examiner to the case which he has heard and to 
the agency which he has served. There was, prior to the investigations 
of this Committee, but little, if any, information available on these 
questions which in many agencies go to the very heart of the adjudica- 
tive process. 

Sixth, the utilization in the rule-making process of methods whereby 
agencies may obtain information, opinions, and criticisms from those 
who may be affected by their rules ought to be encouraged. The Com- 
mittee has encountered a number of interesting procedures now actually 
employed by the several agencies. Here again variety is readily under- 
standable. Regulations governing internal procedure, specifying mini- 
mum stock market margin requirements, formulating rules for the 
construction of oil tankers, and prescribing bookkeeping methods of tele- 
graph and telephone companies obviously present procedural problems 
to the administrator which vary with the subject matter, the number of 
persons affected, and the types of interests involved. It is probable that 
the holding of a public hearing is not the only, and sometimes may not 
be the best, method of enabling interested parties to express their views. 
The Committee desires to develop suggestions concerning devices which 
may appropriately be used in varying circumstances to the advantage 
of the agencies and of those who are to be guided by regulations. 

The progress of the Committee’s work may, then, be summarized 
as follows: 


1. Detailed fact studies have been made of a substantial num- 
ber of the agencies proposed to be studied. 

The resulting monographs can be made available for public 
consideration in the immediate future, and new studies can be pub- 

lished from time to time as they are completed. 

2. All studies of the various agencies can be completed by the 
early summer of this year. 

3. The Committee can be ready for public hearings for the 
discussion of this material and to obtain the views of the public 
and the bar during the coming summer. 

4. The Committee’s program contemplates submitting its final 
report and recommendations to you in the fall of this year. 
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L C. C. Reports on General Transportation Bill 





LEGISLATIVE COMMITTEE MAKES RECOMMENDATIONS ON S. 2009 


The Legislative Committee of the I. C. C. through Chairman East- 
man, sent a report, on January 29th, to Chairman Wheeler of the Sen- 
ate Committee on Interstate Commerce and Chairman Lea of the House 
Committee on Interstate and Foreign Commerce, making recommenda- 
tions on S. 2009, the General Transportation Bill. Special attention 
was directed to: 


(1) Casual or occasional transportation by motor vehicle. 

(2) Exemption of motor carrier operations within a single State. 

(3) Organization and procedure of the Commission. 

(4) Elimination of prohibition against short-hauling in establish- 
ment of through routes. 

(5) Burden of proof with respect to suspended rates. 

(6) Provision governing rate reductions. 

(7) Hours of service of motor carrier employees. 

(8) Provisions with respect to certificates and permits of motor 
carriers. 

(9) Protection of employees in connection with unifications. 

(10) Provisions of present ‘‘fourth section.’’ 


In the report, each section of the Senate bill is discussed seriatim, 
together with comments on the corresponding provisions of the House 
Bill, and for the most part specific amendments are proposed, which are 
classified as ‘‘ Important,’’ ‘‘ Desirable,’’ or ‘‘ Debatable.’’ Following the 
discussion of the Senate bill, the House bill is taken up section by sec- 
tion, giving in each instance references to the discussion under the 
Senate bill or, where there is no corresponding provision in the latter 
including a separate discussion. 


CopIFICATION 
With respect to codification, the Committee said : 


‘‘The question which the Conference Committee will have to deter- 
mine at the outset is, of course, whether the final legislation should take 
the form of the Senate bill or of the House bill. Our study of these 
bills has inclined us to the view that probably a ‘‘codification’’ of the 
Interstate Commerce Act, such as is proposed in the Senate bill, should 
ultimately be enacted. It has, however, impressed us with the great 
difficulties of the task, if the final product is to be the best possible. 
We have found, as we believe, a need for many changes in the Senate 
bill, but we venture the guess that others who have studied this measure 
with a similar endeavor to be thorough have proposed various other 
changes which they believe to be desirable and that they are right with 
respect to some at least of these. 
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“‘The Senate bill, from the standpoint of a codification, was pro- 
duced under great difficulties. It was necessarily, to a considerable ex. 
tent, a forced and hurried job. Considering the circumstances, it was 
an excellent piece of work. Nevertheless, if sufficient time and atten. 
tion can be given to the preparation of a codification, we believe that a 
still better product is possible. It is work which should be done with 
great deliberation. A preliminary report should be issued setting forth 
a tentative draft and the reasons for all the changes that are proposed, 
All concerned should then have an opportunty to submit briefs on this 
tentative draft, after which a final report should be issued for the con- 
sideration of the Congress. 

“Under present conditions and for present purposes, therefore, 
we believe it to be better to adopt the form of the House Bill, confining 
it to matters of principal importance. Provision can at the same time be 
made, if Congress sees fit, for the preparation of a codification, with 
adequate time for a thorough and deliberate job. It would be better, 
indeed, that such a codification should not be finally considered, until 
there has been an opportunity for experience in the new work of regu- 
lating water carriers. In the case of any such new legislation, experi- 
ence almost always shows the need for changes, because of develop- 
ments which were not, and probably could not be, foreseen in advance, 
If sufficient time is allowed, such changes could be included in a codifi- 
cation, which would be much to be preferred to amending the codified 
act within a short time after its adoption.’’ 







































EXEMPTION OF Motor CARRIER OPERATIONS WITHIN A SINGLE STATE 
Referring to § 2 (9) of the Senate Bill, it is said: 


“We believe that this provision, as it is written, is very objection- 
able, and that it will cause many administrative difficulties and much 
other trouble. For a full statement of our objections, see our report of 
April 28, 1939, to the Senate Committee on Interstate Commerce on 
8. 1512. Nor do we believe that there is any real demand for the pro- 
vision. We know of no demand, except from various State commissioners 
and the Public Service Corporation of New Jersey. Opposition has been 
voiced by the national associations of the trucks, busses, and railroads 
and by shipper representatives. . 

‘*There are small motor carriers which engage to some extent in 
interstate or foreign commerce but whose operations are essentially of 
only local importance. Such carriers could be relieved from Federal 
regulation without public harm, although it is doubtful whether such 
exemption would bring their operations in interstate or foreign com- 
merce under State control. Our experience, however, has shown very 
clearly that the mere fact that the vehicles of a carrier do not cross & 
State line is far from being a necessary indication that it is not an 
important factor in interstate commerce. Neither is the fact that it 
does not participate in joint rates with operators in adjoining States, 
or accomplish a similar result by the publication of proportional rates. 
There are a very large number of motor carriers within both of these 
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categories that are important factors in interstate commerce. Our expe- 
rience has also shown that once an opportunity is afforded, such as this 
provision would afford, to escape regulation, there will be resort to all 
manner of devices and changes in form of operations to take advantage 
of it. 

‘‘The corresponding section 19 of the House bill is much more care- 
fully and adequately phrased, but it includes the undesirable provi- 
sion that the filing of an application shall exempt the carrier in question 
‘until final disposition has been made of such application.’ Inas- 
much as the number of applications might run into the thousands, this 
would impose a very heavy administrative burden on the Commission, 
especially as a hearing on each and every application would be neces- 
sary. The probability is that a large percentage of the applicants 
should not be exempted. The sound procedure is clearly to preserve 
jurisdiction under the Act until grounds for exemption have been shown, 
rather than to reverse this process, as is proposed. 

“‘The qualification that the application shall not carry exemption 
unless ‘accompanied by a certificate of the State board of the State in 
which the operations are carried on stating that in the opinion of such 
board such carrier is entitled to a certificate of exemption under this 
subparagraph’ affords some protection, but not enough. If the State 
boards are to make such certificates advisedly, with full knowledge of 
the facts, they must hold hearings at which those who believe the certifi- 
eate ought not to be granted may be heard. This would mean duplicate 
hearings, before the State board and then before this Commission, 
greatly increasing the time and expense involved for all concerned. If, 
on the other hand, the boards make the certificates perfunctorily, they 
will be of little probative value. It must be borne in mind, also, that 
the State boards are of widely varying character and competency, and 
that there would be tendency to favor the operations wholly within the 
State against competitive operations from an adjoining State. There 
are, for instance, many situations where there are competitive operations 
in interstate or foreign commerce by motor carriers to and from ports, 
_ of them wholly within a single State and others crossing State 

nes. 

We strongly recommend, therefore, that for this paragraph of the 
Senate bill the following modification of the corresponding provision in 
the House bill be substituted : 

(9) The Commission, upon its own motion, or upon application by 
a motor carrier, a State Board, or any other party in interest, may deter- 
mine whether the transportation in interstate or foreign commerce per- 
formed by any motor carrier or class of motor carriers lawfully engaged 
in operation solely within a single State is in fact of such nature, char- 
acter, or quantity as not substantially to affect or impair uniform regu- 
lation by the Commission of transportation by motor carriers engaged 
in interstate or foreign commerce in effectuating the national transpor- 
tation policy declared in this Act. Upon so finding the Commission shall 
Issue a certificate of exemption to such motor carrier or members of a 
class thereof which, during the period such certificate shall remain 
effective and unrevoked, shall exempt such carrier or class of carriers 
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from compliance with such of the provisions of this Act as shall be 
designated in such certificate, and shall attach to such certificate such 
reasonable terms, conditions, and limitations as the public interest may 
require. At any time after the issuance of any such certificate of ex. 
emption, the Commission may by order revoke all or any part thereof, 
if it shall find that the transportation in interstate or foreign com. 
merce performed by the carrier or class of carriers designated in such 
certificate shall be, or shall have become, or is reasonably likely to be- 
come, of such nature, character, or quantity as in fact substantially to 
affect or impair uniform regulation by the Commission of interstate or 
foreign transportation by motor carriers in effectuating the national 
policy declared in this Act. Upon revocation of any such certificate, 
the Commission shall restore to the carrier or carriers affected thereby, 
without further proceedings, the authority, if any, to operate in inter- 
state or foreign commerce held by such carrier or carriers at the time 


the certificate of exemption pertaining to such carrier or carriers 
became effective. 


Rate-Makina RuLE 


With respect to § 30 of the Senate Bill, the rate-making rule, it is 
said : 


“*This is the rate-making rule and is derived from the provisions of 
section 15 (a) of part I and section 216 (i) of part II. There are no 
changes of wording which affect the meaning, except the final sentence, 
which is new. 

**We recommend that the sentence beginning in line 5 and ending in 
line 12, page 112, be stricken. Apparently it is feared that the Com- 
mission might, merely to protect a competing carrier of another type, 
prevent a carrier from reducing rates, notwithstanding that when re- 
duced they would still cover all costs plus a profit. The meaning of the 
sentence is not altogether clear: 

**(1) There are two kinds of costs, which may be called respectively, 
‘out-of-pocket cost’ and ‘full allocated cost.’ The former is the cost 
which is added by the carriage of the traffic in question and which would 
be saved if it were not carried. The latter, which is ordinarily much 
greater, includes not only the cost for which the traffic is directly re- 
sponsible but also its proportional share of all costs (including taxes) 
incurred in common for that and other traffic, plus its like share of a 
fair return on the value of the property used. Probably it is ‘full 
allocated cost’ that is here meant, in view of the words ‘overhead and 
all other elements,’ but on the other hand the words ‘cost to the carrier 
or carriers for the service rendered’ furnish a basis for an argument 
that ‘out-of-pocket cost’ is meant. It is also uncertain what is meant 
by a ‘compensatory return.’ 

“*(2) The injunction to the Commission to permit reduced rates 
which meet a certain cost test may or may not be construed as an im- 
plied injunction not to permit any reduced rates which fail to meet 
this test. That the latter construction is possible is indicated by the fact 
that in the corresponding provision of the House bill (lines 9-17, page 
262) it was deemed necessary to add this proviso: 
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Provided, That nothing in this paragraph shall be construed so as 
to affect the long and short haul provision of section 4. 

‘‘These ambiguities should be cleared up if the sentence is retained, 
but we think it should not be retained. In the past, the freight rates 
of railroads, and also of other carriers, have taken into consideration, 
not only cost of service, but value of service or ‘what the traffic would 
bear.’ This had the result of putting a somewhat disproportionate bur- 
den on the higher-valued commodities, particularly those capable of a 
comparatively heavy car loading, but in general was approved by public 
opinion. The intense transportation competition of the present day, in- 
eluding the ability of many shippers to provide their own transportation, 
is tending rapidly to break down this method of constructing rates, and 
it may be that eventually it will be impossible to give much, if any, 
weight to the so-called value of the service. However, we are not yet 
prepared to say that it is either impracticable or undesirable in all sit- 
uations to give weight to this factor, or that the power to fix minimum 
rates should never be used to ensure such a result. 

‘Let us suppose, for example, a situation where competing rail- 
roads, coastwise steamship lines, and trucks are all maintaining, to their 
own and the shippers’ satisfaction in general, a comparatively high 
level of freight rates on various packaged goods of high value, and some 
earrier, for the sake of a temporary advantage, undertakes to cut these 
rates. If this must be allowed, ultimately all the competing rates will 
be reduced and a hole created in carrier revenues which may make it 
necessary to increase rates on traffic less able to stand the burden. We 
think that it should not be allowed and that the Commission should be 
in a position to prevent such a train of events by exercise of its au- 
thority over minimum rates. 

“In our judgment, the provision in question is not necessary ‘in 
order that the public at large may enjoy the benefit and economy af- 
forded by each type of transportation.’ The requirement in the ‘rate- 
making rule’ that the Commission give due consideration ‘to the effect 
of rates on the movement of traffic by the carrier or carriers for which 
the rates are prescribed’ and also to the ‘need in the public interest, of 
adequate and efficient transportation by such carrier or carriers at the 
lowest cost consistent with the furnishing of such service,’ coupled with 
the admonition in the declaration of policy in section 1 that the provi- 
sions of the Act be so administered ‘as to recognize and preserve the in- 
herent advantages of each’ mode of transportation, will afford adequate 
protection in this respect. If experience should show that further pro- 
tection is needed, contrary to our expectation, Congress can then amend 
the Act, but such a restriction as is now proposed is, we believe, both 
unnecessary and undesirable. ’’ 





MILLER REAPPOINTED TO I. C. C. 


The name of Carroll Miller, of Pennsylvania, for reappointment 
as Interstate Commerce Commissioner for the term ending December 
31, 1946, was sent to the Senate January 25 by President Roosevelt. 
Mr. Miller’s term expired December 31, 1939. 





Rail Transportation 


By F. F. Estes, Editor 
Seatrain Case Reopened 


The I. C. C. has directed the reopening of Docket 25728—Hoboken 
Manufacturers Railroad Company v. Abilene & Southern Railway Com- 
pany, et al., for consideration of the period of time during which and 
the manner in which Seatrain should pay for the use of cars, the amount 
of compensation it should pay and any other condition which the evi- 
dence adduced shows would be an appropriate condition to attach to an 
order requiring the railroads to interchange their cars with Seatrain. 
Commissioners Mahaffie, Caskie and Alldredge dissented. 





1. C. C. Permits Railroads to Charge Less Than Trucks for 
Transporting Naval Stores 


The I. C. C. made public on January 25th, a decision setting aside 
its order suspending certain rates on naval stores from Mississippi to 
Gulf Ports, proposed by the railroads in order to meet truck competition. 
The Commission authorized the railroads to place in effect rates as low 
as 6 cents on rosin and 9 cents on pine oil between certain points. These 
rates are lower than those charged by truck operators in the affected 


locality. Commissioners Lee, Porter, Alldredge, Caskie and Rogers dis- 
sented. 





1. C. C. Refuses to Suspend L. C. L. Freight Rates 


The I. C. C., on January 19th, refused to suspend reduced 1. ¢. 1. 
freight rates established by a group of Eastern railroads headed by the 
Pennsylvania, but opposed by another group headed by the New York 
Central. The Commission decided, however, to investigate the lowered 
rates on its own initiative. The tariffs involved are Agent Curlett’s 


tariff, I. C. C. A-652 and other tariffs filed to become effective January 
22, 1940, and later. 





Red Caps to Handle Baggage For Fee 


Effective Thursday, February Ist, the tipping of red caps in Cin- 
cinnati Union Terminal was prohibited. A flat fee of 10 cents per piece 
carried is collected from passengers. The ninety-four red caps will be 
paid 30 cents per hour by the Terminal Company. 
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Order in Southern Governors Case Postponed 


The I. C. C. on January 22, announced the postponement of its 
order in Docket 27746, better known as the Southern Governors Case, 
until April 1, 1940. The original order was to become effective March 1. 
The Commission also postponed the effective date of its order in I. & S. 
Docket 4406, Soapstone and Tale between Southern and Official Points 
until April 1, 1940. A petition was filed with the Commission, Janu- 
ary 22, on behalf of Illinois, Indiana, Michigan, Ohio and Wisconsin for 
postponement of order, for reopening for further hearing, and for re- 
argument of the Southern Governors Case. Petition was also filed by 
interveners in C. F. A. territory. 





Tobacco to Louisiana and Alabama 


In I. & S. Docket 4573, the Commission finds justified schedules 
fled by the Illinois Central and Louisville & Nashville railroads pub- 
lishing increased any-quantity all-rail and rail-barge export rates on 
unmanufactured tobacco from several points in western Kentucky and 
western Tennessee to New Orleans, La., and Mobile, Alabama. 





Pineapples Inland From Pacific Ports 


Fourth Section relief has been granted by the I. C. C. in connection 
with the establishment by the railroads of an alternative import rate of 
70e per 100 pounds on canned pineapples and canned pineapple juice 
moving inland from Pacifie coast ports to Chicago, Illinois and Mil- 
waukee, Wisconsin. 





Services at Cleveland Stock Yards Will be Investigated 


In Docket 28400, the I. C. C. has entered upon an investigation into 
(1) the services required to be performed by the railroads under their 
line-haul rates in connection with the delivery of direct shipments of 
livestock consigned to receivers at the Cleveland Union Stockyards, 
Cleveland, Ohio, and (2) the character and extent of the facilities which 
the roads are required to provide in connection with said delivery. 





Citrus to Middle West 


Tariffs naming reduced rates on citrus fruits from California to 
the Midwest, published to become effective January 13, 1940, have been 
suspended and an investigation of those rates ordered by the I. C. C. 
inl. & S. Docket 4760. 
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Petroleum Rates in Midwest to be Investigated 


An order of the I. C. C. in Docket 28380, broadens the scope of the 
investigation into rates on petroleum products from and to points in 
Kansas, Oklahoma, Colorado, Arkansas and Missouri, moving both by 
rail and common and contract motor carriers. The proceeding is as- 
signed for hearing February 19, and February 23, at Topeka, Kansas, 
and Oklahoma City, Oklahoma, respectively, before Examiner Witters, 





1. C. C. Examiner Recommends Approval of Reduced Coal Rates 
to Chicago for Lake Transshipment 


Shippers of coal in Southern Illinois, the Clinton and Linton groups 
in Indiana, and Western Kentucky should be accorded reduced rates 
on coal moving to Chicago for transshipment by lake as cargo to points 
outside of Chicago and beyond Waukegan, Ill. and Gary, Indiana, is the 
recommendation of Examiner Trezise, of the I. C. C., in his report in 
I. & S. Docket 4584. The railroads serving this territory had filed 
reduced rates on this coal movement to become effective February 4, 
1939, and the tariffs were suspended until May 4, 1940. The rates per 
net ton proposed to Chicago from the various groups are as follows: 
Southern Illinois—$1.55 ; Clinton—$1.25 ; Linton—$1.32; Western Ken- 
tucky—$1.90. The present track delivery rates to Chicago from these 
groups are as follows: Clinton—$1.65; Linton—$1.75; Southern IIli- 
nois—$2.05 ; Western Kentucky—$2.40. 





Reduced Reshipping Rates on Grain Not Justified 


The I. C. C. in I. & S. Docket 4653, finds that proposed tariffs 
publishing reduced all-rate reshipping rates on whole grain, carloads, 
from Chicago and Peoria, Illinois, Milwaukee, Wisconsin, St. Louis, 
Missouri, and related and intermediate points, to American north At- 
lantie ports, and from the Twin Cities and Duluth, Minn., and related 
points, via Sault Ste. Marie, Mich., to Canadian and American north 
Atlantic ports, are not justified. The schedules under suspension having 
expired by their own limitation, the proceeding is discontinued. 





Missouri Pacific R. R. Reorganization Plan Approved 


The I. C. C. has approved a plan of reorganization for the Missouri 
Pacific Railroad System which would reduce its capitalization from 
$671,205,664 to $560,478,900. The plan approved by the Commission 
would reduce fixed charges from the present $29,108,019 to $21,695,499. 
Fixed interest charges would be reduced from $24,770,052 to $7,286,804. 
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The Commission found that the equities of the holders of the preferred 
and common stocks of the Missouri Pacific Railroad Company had no 
value and the holders of those stocks were given no participation in the 
allotment of securities of the new company. The plan approved by the 
Commission proposes consolidation into a company of the properties of 
twenty-six debtors comprising the present Missouri Pacific System, to- 
gether with the properties of the Kansas-Missouri Elevator Company, 
Natchez & Louisiana Railway Transfer Company, and Velasco Wharf & 
Warehouse Company, which are subsidiary companies of the System. 
No plan of reorganization of the Missouri-Illinois Railroad Company was 
approved at this time. The Commission said the plan would be effective 
as of January 1, 1940. 

Under reorganization procedure the plan must now go back to the 
United States District Court for the Eastern District of Missouri for its 
action. The Court must approve the I. C. C. plan before it can become 
effective. 





1. C. C. Costs in Railroad Reorganizations 


The I. C. C. recently issued certificates certifying the costs of ser- 
vices performed by its Bureau of Accounts and Bureau of Valuation in 
connection with the reorganization proceedings of twenty-three railroads. 
The courts will be asked to order the estates of the various debtor com- 


panies to reimburse the Commission. The total amount certified was 
$246,968.25. 





RFC Loans to Railroads 


As of December 31, 1939, the RFC had loaned; the railroads 
$665,110,461.06, of which $221,468,122.46 had been repaid. 





Delaware, Lackawanna & Western RFC Financing 


Division 4 of the I. C. C. has found the Delaware, Lackawanna & 
Western Railroad Company reasonably to be expected to meet its fixed 
charges without reduction through judicial reorganization, and has ap- 
proved the purchase by the RFC of not to exceed $3,100,000 of 24% per 
eent, ten-year serial equipment-trust certificates of the Lackawanna. 





Northern Pacific Ry. Co. RFC Financing 


Division 4 of the I. C. C. has found the Northern Pacific Railway 
Company to be expected to meet its fixed charges without reduction 
through judicial reorganization, and has approved the purchase by the 
RFC of not exceeding $5,000,000 of Northern Pacific Railway 234 per 
cent equipment-trust certificates. 
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RFC Directors Confirmed 


The Senate has confirmed the reappointment of Emil Schram, Car- 
roll B. Merriam, Charles B. Henderson, Howard J. Klossner, and Sam 
Husbands to be Directors of the RFC for terms of two years. 





L. & N. Financing Approved 


Division 4 in Finance Docket No. 12700, has granted authority to 
the Louisville & Nashville R. R. to extend the maturity date of 
$60,000,000 of 4% gold mortgage bonds, due July 1, 1940, $30,000,000 
thereof to January 1, 1950, with the interest rate reduced to 314%, ‘and 
$30,000,000 to January 1, 1960, with interest at the existing rate of 
4%. Authority is also granted to the road to issue nw’ exceeding $60,- 
000,000 of collateral-trust bonds, one-half to become due January 1, 
1950 bearing interest at the rate of 314%, and the remaining one-half to 
be 20-year bonds bearing interest at the rate of 4%, due January 1, 1960. 
The proceeds of the last mentioned bonds to be used in the extension of 
the bonds which would become due January 1, 1940. 





Freight Commodity and Operating Statistics of Electric Railways 


Division 1 of the I. C. C. has issued an order, dated December 29, 
1939, providing that for the year begin...ag with January 1, 1940, each 
carrier by electric railway subject to the jurisdiction of the Commission 
which reported more than one million freight, mail, and express car miles 
in rail-line operations during the year 1938, shall record and report an- 
nually freight commodity statistics and operating statistics as required 
by an appendix to the order. Copies of the order have been served upon 
the carriers affected through Statutory channels. 





Report of Chief Locomotive Inspector 


The Chief Inspector, Bureau of Locomotive Inspection, I. C. C., in 
his Annual Report for the fiscal year ended June 30, 1939 shows that 
during that period there were 152 accidents occurring in connection 
with steam locomotives, resulting in 15 deaths and 164 injuries. This 
was a decrease of 56 accidents, but an increase of eight in the number 
of persons killed, as compared with the preceding year. During the 
fiseal year ended June 30, 1939, the report says nine per cent of the steam 
locomotives inspected were found with defects or errors in inspection 
that should have been corrected before the locomotives were put into 
service. 
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Revenue Freight Loadings 


Loading of revenue freight for the week ended January 27th, 
totaled 649,488 cars. This was an increase of 59,029 cars, or 10 per cent, 
above the corresponding week in 1939, and an increase of 96,312 cars, or 
17.4 per cent, above the same week in 1938. 

Loading of revenue freight for the week of January 27th was an 
increase of 3,666 cars or 6 tenths of one per cent above the preceding 
week, 

Coal loading amounted to 171,375 cars, an increase of 12,703 cars 
above the preceding week, and an increase of 34,612 cars above the 
corresponding week in 1939. 





Railway Operating Revenues 


Net railway operating income of Class I railroads for the calendar 
year 1939, amounted to $588,800,892, an increase of $215,650,253 over 
the operating income of 1938, which was $373,150,639. Gross operating 
revenues in 1939 amounted to $3,995,070,943, compared with $3,564,829,- 
551 in 1938. Operating expenses in 1939 amounted to $2,918,215,991, 
compared with $2,721,494,485 in 1938. The 1939 net railway operating 
income provided a return of 2.26 per cent on property investment as 
set up by the carriers. 





Railway Employment 


Class I steam railways, excluding switching and terminal com- 
panies, had 1,009,526 employees at the middle of December, 1939, an in- 
crease of 6.98 per cent compared with the middle of December, 1938, but 
a decrease of 2.7 per cent as compared with the middle of November, 
1939. Railway employment at the middle of December, 1939, was 58 
per cent of the 1923-1925 average. 





Railroad Equipment 


On January 1, 1940, Class I railroads had 37,099 new freight cars 
on order, the largest number on any corresponding date since January 1, 
1926. Of this number 20,678 were coal cars, 15,143 box cars, 500 re- 
frigerator cars, 450 flat cars, 88 stock cars, and 240 miscellaneous. During 
the year 1939 the railroads put in service a total of 24,528 new freight 
cars, including 12,275 box cars, 10,927 coal ears, 772 flat cars, 322 stock 
cars, 147 refrigerator cars, and 85 miscellaneous. 

The following tabulation shows the new locomotives put in service, 
by classes, for the years 1937, 1938 and 1939: 


Year Total Steam Diesel & Electric 
1937 450 373 77 
1938 276 165 111 
1939 320 100 220 
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The following tabulation shows the locomotives on order January 1, 
1940, January 1, 1939, and January 1, 1938, by classes: 


Steam Diesel & Electric 
January 1, 1938 131 30 
January 1, 1939 30 43 
January 1, 1940 51 66 





Vacations With Pay for Rail Workers 


In an address delivered at Chicago on January 14th, by President 
George M. Harrison of the Railway Clerks, who is also Chairman of the 
Railway Labor Executives Association, he said: 

‘*We expect that by the middle of March we will be able to begin 
a national movement on all railroads to get vacations of two weeks for 
our members with pay. How to launch the movement is a detail to be 
worked out and we hope to get it by the end of the year. 

‘We are also trying to prevent the loss of additional jobs. Out of 
every dollar spent for transportation, 68 cents goes to the railroads and 
32 cents to other modes of transportation, so that as a result we have 
been losing jobs by the thousands. 

‘*In Congress we are trying through legislative means to prevent a 
further weaning away of revenues from the railroad industry. That 
means protection for workers’ jobs. 

**Tt is clear to me that we will have to have a further shortening of 
hours in order to take care of this problem of unemployment. So we are 
going to try to get the six-hour day without a reduction in wages.’’ 





Export Traffic Increases 


Stimulated largely by war demands, export traffic through Atlantic 
and Gulf ports has materially increased compared with one year ago. 

At the port of New York east-bound tonnage lightered in the month 
of December, 1939, increased 68 per cent compared with December, 1938, 
and 13 per cent compared with November, 1939, while at New Orleans, 
the volume of export traffic handled in December was approximately 39 
per cent above the same month the preceding year. Movement of freight 
over the wharfs at New Orleans in December was the heaviest for any 
month in the past 12 years. The percentage increase that took place in 
New York in December compared with one year ago also is being re- 
flected in Philadelphia and Baltimore, largely due to the heavier export 
movement of wheat. 

In the first 20 days of January, cars lightered for export at the 
port of New York averaged 709 per day compared with 686 in December 
and 590 in November. These figures compare with approximately 1,250 
ears lightered daily for export during the peak of the World War move- 
ment. 
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Export Freight Through Port of New York 


Despite an increase through the port of New York in the past two 
months of 10 per cent in the number of cars loaded with export freight, 
those ¢ars are now being handled more expeditiously at destination and 
unloaded faster since a plan was established by the railroads early in 
November to control the movement of export traffic at Atlantic and Gulf 
ports to the extent necessary to prevent congestion, according to a report 
made by President J. J. Pelley to the Board of Directors of the Associa- 
tion of American Railroads on December 29th. Mr. Pelley said that with 
the cooperation of the shippers, exporters, steamship owners and port 
authorities, a steady flow of export traffic is being moved by the railroads 
through all ports without difficulty and without congestion. 





Canadian Rail Traffic—Effects of War 


1939 Carloadings of Canadian Railways 4.8 percent Higher Than 
1938. Loadings for the 52-week period ended December 30, 1939 totaled 
2,548,944 cars, an increase of 116,158 cars or 4.8 per cent, as compared 
with the same period of the preceding year. All groups except pulp- 
wood and miscellaneous showed increases, grain being up by 69,924 cars, 
or 20.7 per cent (highest since 1929) ; live stock 1,433 cars, 1.9 per cent; 
coal 22,016 cars, 8.6 per cent; coke 4,027 cars, 17.5 per cent; lumber, 
15,873 cars, 18.9 per cent; pulp and paper, 15,295 cars, 16.8 per cent; 
other forest products, 13,017 cars, 15.0 per cent; ore, 6,338 cars, 4.2 per 
cent; and merchandise, 1,942 cars, 0.3 per cent. Pulpwood was down by 
26,432 cars, or 31.2 per cent, and miscellaneous by 7,275 cars, or 1.2 per 


cent. (Dominion Bureau of Statistics, Transportation and Public Utili- 
ties Branch, Ottawa, Canada.) 





Ohio River—Lake Erie Canal 


The Wall Street Journal in a recent editorial captioned ‘‘No More 
Free Transport,’’ says: 


‘‘Responding to the President’s request for an analysis of its merits, 
the Interstate Commerce Commission condemns the long-projected Ohio 
River-Lake Erie canal. Much of the Commission’s report discusses the 
estimated effect of such a canal on traffic and revenues of the affected 
railroads, which it regards as threatening so to deplete their earnings as 
to prevent them from rendering safe and adequate service. 

“It is necessary, of course, to consider the railroad interest but the 
heart of the matter lies elsewhere. The cost of the canal is estimated at 
$240,000,000, of which a little less than $15,000,000 would be provided 
by ‘local interests,’ the remainder to come out of the federal Treasury. 
Under the law the canal would have to be tollfree, so that the government 
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would bear not only the debt charges on $225,000,000 but maintenance 
costs as well. That means just one thing, that the Treasury and its tax- 
paying ‘constituents’ would be meeting the freight bills of the compara- 
tively small number of shippers in a position to use the canal. 

‘‘There is no earthly reason why these shippers should be allowed to 
fatten themselves at the public crib. If this artificial waterway can be 
made a genuinely low-cost transport vehicle, all costs considered, let it 
be built by a private corporation empowered to charge tolls sufficient to 
support it without public subsidy. If private capital won’t do that, why 
won't it? 

‘‘The same thing goes for all artificial waterways, existing or pro- 
posed, which cannot support themselves but must live on a dole of pub- 
lie funds. They do the railroads a serious injustice but one which is 
after all secondary to the greater injustice of providing free or partly 
free transportation to a comparatively few citizens at the expense of all. 

‘‘Washington correspondents venture the opinion that the adverse 
report of the I. C. C. will have sidetracked the project, at least for the 
present session. Its influence should not stop there, for it carries a moral 
of wider application. The country is already over-supplied with trans- 
port facilities; the least defensible additions thereto are tubs which 
eannot stand on their own bottoms.’’ 





I. C. C. Reports on Proposed Lake Erie-Ohio River Canal 


In a report to the President, made public on January 26th, the 
I. C. C. says that construction of the proposed Lake Erie-Ohio River 
Canal is not economically justified. The Commission estimates that the 
railroads would suffer a loss of about $35,000,000 annually in gross reve- 
nues because of diverted traffic if the Canal be constructed, and says that 
the railroads can ill afford now or in the future to suffer such a loss. 

In a final summary of the report, the Commission says: 

‘*We wish to state (1) that permanent rate reductions of the type 
and magnitude specified in the inquiry directed to us would not be 
economically justified prior to the construction of the canal for the 
reason that on the information now available, these reductions could not 
be confined to the traffic of those who would be expected immediately 
and directly to benefit by construction of the proposed waterway; (2) 
that a large volume of traffic, at least 56,000,000 tons a year. and prob- 
ably considerably more, would be affected in the event construction of 
the waterway is carried through and that the gross revenue loss of the 
railroads would be about $35,000,000 a year and possibly more; (3) that 
the railroads can ill afford, now or in the future, to lose revenue in such 
an amount as the traffic in question produces or will produce; (4) that 
the railroads have ample time and terminal capacity to carry any traffic 
that is likely to develop for many years to come; and (5) that the pub- 
lie has a vital interest in the protection of the revenues of an agency of 
transportation whose services are available the year-round and to large 
and small shippers on equal terms. Motor carriers in a limited area 
would to some extent be adversely affected by construction of the water- 
way.”’ 
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Southern Freight Rates 


In an address before the Southern States’ Industrial Council, at 
Atlanta, Georgia, on January 23rd, Mr. C. E. Widell, Traffic Manager of 
the Tennessee Products Corporation, of Nashville, said that the belief 
that the South was held in peonage by unfair freight rates is ‘‘a lot of 
hooey’’. He opposed the pending I. C. C. investigation of all class rates 
East of the Rockies, contending that if parity were established through- 
out the area chaos, industrially and otherwise, will result. 





Southern Governors’ Meeting 


The Governors of twelve southern States, at a meeting in Nashville, 
Tennessee, on January 25th to 27th, inclusive, considered four problems 
of pressing importance, in a program arranged by the Council of State 
Governments. These problems are: 

1, A campaign to abolish interstate trade barriers. 

2. Agricultural problems, including a 10-year agricultural program 
for the South. 

3. Relief and general welfare problems. 

4. General problems in connection with the South’s battle against 
freight rate discrimination, including plans to oppose postponement of 
the effective date for lower freight rates on certain goods moving north- 
ward. Also, the fight for lower freight rates on livestock shipments. 

The Governors also considered efforts for coordination in preparing 
for a hearing by the I. C. C. on class rates. 





American Farm Bureau Federation Resolution on Transportation 


The American Farm Bureau Federation has sent to the President 
and to members of Congress resolutions adopted by its House of Dele- 
gates, among which is the following: 


‘In the final draft of legislation on the subject of transportation, 
the inherent advantages peculiar to the railroads, water carriers, and 
motor vehicles as modes of public transportation must be preserved, both 
as to the fundamental law and in its administration. A reasonable time 
for study and appraisal of the bill agreed upon by the conferees should 
be allowed before the House and Senate consider the conference bill.’’ 





Competition For The Railroads 


_ The New York Journal of Commerce of January 13, 1940, in an 
editorial captioned ‘‘Competition for the Railroads,’’ said: 


‘A recent study by the Interstate Commerce Commission indicated 
that the diversion of traffic from the railroads to competitive transporta- 
tion agencies had been slowing up during the past three years. Since 
motor highway vehicles and other rival forms of transport have doubtless 
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taken over by now most of the traffic they are best able to handle, and 
since regulatory conditions have become more nearly equal, this is not 
surprising. 

“It must be remembered, however, that technical and economic 
changes may, at any time, strengthen the competitive position of some 
new rival agency which will divert additional traffic from the railroad 
lines. At the present time, for example, the construction of gasoline pipe 
lines is offering a threat of considerable proportions to the railroads. 
Almost 2,000 miles of new gasoline pipe lines are now being built, and 
the proportion of the nation’s gasoline consumption that is transported 
by pipe line is rising rapidly. It is probable that about 20 per cent of 
the total consumption of motor fuel is now moved by pipe line, as com- 
pared with a negligible proportion at the beginning of the decade. 

‘*These gasoline pipe lines are being built not only from oil pro- 
ducing areas, but also from tidewater terminals, to which gasoline is 
brought by tanker. Hence, railroads serving important gasoline consum- 
ing areas face this type of competition even where they have hitherto 
had no fear of pipe line competition. 

‘*Shippers are constantly on the lookout for ways and means of re- 
ducing shipping costs. They will take advantage of opportunities to do 
so as rapidly as they make their appearance. Such developments as the 
rapid construction of new gasoline pipe lines now going on indicate that 
the diversion of traffic from the railroads cannot be said to have run its 
course, although the rail lines have been more successful during the 
last two or three years than previously in holding their own against 
competitors. Anything that can be done, through mergers or otherwise, 
to reduce railroad costs, by making possible reductions in charges, will 
strengthen the ability of the railways to meet not only present forms of 
competition, but also new forms of rivalry that may make their appear- 
ance in the future.”’ 





Power Brake Installations 


The Director of the Bureau of Safety of the I. C. C., in his annual 
report, made public recently, urges the railroads to expedite installation 
of power brakes conforming to specifications of the AAR, which became 
effective September 1, 1933. 





Consolidated Income Tax Returns of Affiliated Railroad Corporations 


The Bureau of Internal Revenue has issued Regulations 104, re- 
lating to consolidated returns of affiliated railroad corporations and Pan- 
American Trade Corporations, applicable to taxable years beginning Jan- 
uary 1, 1939. 


Copies of these Regulations may be obtained from local Collectors 
of Internal Revenue. 
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Chandler Voluntary Railroad Adjustment Act 


The New York Journal of Commerce, in a recent editorial captioned 
‘Railroad Bond Maturities’’, says: 


‘‘The filing by the Peoria & Eastern Railway of a plan for handling 
a maturity of $8,876,000 of its first consolidated mortgage bonds under 
Chapter XV of the Bankruptcy Act, one of several measures popularly 
referred to as the Chandler Act, calls attention to one financial problem 
of the railroads that requires an early solution. 

‘““There are a number of railroads, of which the Peoria & Eastern 
and the larger Boston & Maine are examples, which earn enough, on the 
average, to cover their fixed charges, although with only a small margin 
to spare. They are threatened with bankruptcy, however, because of 
maturities of funded debt which cannot be refunded under present con- 
ditions. The long drawn out and costly proceedings specified in Section 
77 of the Bankruptcy Act, however, seem to many to be too drastic a 
remedy where only a mild readjustment is required. 

“It is generally admitted that where the necessary extensions and 
other adjustments of debt can be effected voluntarily, under a plan that 
is fair and reasonable, it is far preferable to bankruptcy proceedings 
for all concerned. However, there is always a danger that a small dis- 
senting minority of creditors will hold up the readjustment, seriously 
jeopardizing the whole arrangement. Several railroads, now in process 
of reorganization under Section 77, had sought at first to obtain relief 
by voluntary arrangements, but failed because of such dissent. 

‘*Last year, Congress enacted Chapter XV as a temporary measure 
under which railroads could modify their debts. Where a plan wins the 
approval of the Interstate Commerce Commission, the Federal court and 
two-thirds of all obligations affected, dissenters become bound to con- 
form. The Baltimore & Ohio has already put through a temporary plan 
of financial readjustment under the provisions of Chapter XV. The 
Peoria & Eastern will now seek to follow suit. 

‘When Congress takes up the question of reforming railroad bank- 
ruptey legislation, which is likely at the present session, consideration 
might well be given to the authorization of a shortened procedure similar 
to Chapter XV, which expires by limitation on July 31 of this year, 
particularly adapted to the problem of railroads that can cover their 
fixed charges on the average, but cannot refund debt maturities. Such a 
statute should make possible the extension of maturing obligations on 
reasonable terms and with the approval of two-thirds of the holders 
affected, where the Interstate Commerce Commission and the court find 
the proposal equitable and in the public interest. Such a supplementary 
procedure for cases of mild financial embarrassment, attributable pri- 
marily to debt maturities, will avoid resort to the more elaborate and 
prolonged proceedings that are inevitable when a drastic financial reorga- 
nization, involving a severe scaling down of fixed charges and the raising 
of eapital for property rehabilitation, is necessary.’’ 





I. C. C. PRACTITIONERS’ JOURNAL 





Liability For Freight Charges 


The United States Circuit Court of Appeals for the Seventh Circuit, 
in New York Central R. R. Co. v. Transamerican Petroleum Corporation, 
has held that a railroad company which delivers a shipment of gasoline 
transported under the uniform domestic bill of lading to a corporation to 
which the consignee had reconsigned the shipment is not entitled to re- 
cover the freight charges from the original consignee on the theory that 
it had accepted the shipment by its act of reconsignment and that such 
acceptance constituted delivery under the bill of lading. 

The Court said, in part: 

‘‘The question presented is a difficult one. It has often been dis- 
cussed by text writers and courts, with many divergent views and con- 
flicting results. We think it may be said that the earlier authorities are 
to the effect generally that the consignee who reconsigns under the same 
circumstances as in this case is not liable for the carriers’ charge. 

‘* Although the rule of such cases has been repudiated in more recent 
decisions, and at this time the weight of authority seems to be to the 
contrary, this court is of the opinion that the earlier cases should be 
followed. 

*‘This conclusion is not in conflict with the Interstate Commerce 
Act. In the absence, as in this case, of an unlawful rebate, a rule holding 
the ultimate consignee liable for the transportation charges satisfied the 
requirements of the statute. The statute does not preclude the railroad 
from contracting with the consignee for delivery to the ultimate con- 
signee after reconsignment. 

‘*On the other hand, to hold the original consignee liable for the 
transportation charges after actual delivery to the ultimate consignee, 
would place the carrier in a more advantageous position than it was be- 
fore the reconsignment, when it could only look to the one accepting 
delivery for his charges. After reconsignment, however, it not only 
looked to the one to whom delivery was actually made, as required, but 
also to the consignee who, after the order of reconsignment, had no way 
of protecting itself as to the terms and conditions upon which the ulti- 
mate consignee was permitted to receive the shipments. 

‘‘To permit the railroad to recover from the original consignee 
would place at the disposal of the carrier a means of practicing rather 
than preventing discrimination.”’ 





Southeastern Pipe Line Construction 


The United Cireuit Court of Appeals at New Orleans has stayed an 
order of the United States District Court in Florida which directed the 
Southeastern Pipe Line Company to remove its pipe line from beneath 
the tracks of the Seaboard Air Line Railway near Bainbridge, Georga. 
The railroad contended the company had no right to lay its line under 
the railroad right-of-way, while the pipe line company claimed the 
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railway held rights only to the surface right-of-way while it was granted 
an easement by the land owners to subsoil rights. The pipe line com- 
pany was instructed to post a bond of $13,000. It was also ordered that 
if the railroad were aggrieved by this order it might, upon notice to the 
pipe line company, ask that the stay order be vacated. 





Court Dismisses Suit Based on Adjustment Board Award 


The District Court of the United States for the Western District of 
Louisiana has dismissed a suit for back pay brought by System Feder- 
ation No. 59 of the Railway Employees’ Department of the American 
Federation of Labor against the Louisiana & Arkansas Railway Com- 
pany, based upon an award of the National Railroad Adjustment Board. 
The Court held that the Board did not have jurisdiction of the case, and, 
therefore, the award was unenforceable. 





MISS KAYE SPEAKS ON TRAFFIC FROM 
THE WOMAN’S VIEWPOINT 


Cooperation between different types of transportation carriers was 
stressed by Geraldine Kaye as one of the first and most important steps 
towards a coordinated national transportation system. Miss Kaye is 
Director of the Academy of Advanced Traffic and spoke before the 
Forum of the Traffic Club of Newark, January 15, on the subject 
“Traffic and Transportation from a Woman’s Point of View’’. Miss 
Kaye attributed the growth of American industry to cheap and efficient 
transportation and went on to say that if rail carriers, motor carriers, 
water carriers and air carriers will themselves come forward in agree- 
ment on their common problems and attempt a legislative program to 
meet the conditions of transportation that today prevail, it is not too 
much to expect, she said ‘‘that the shippers, who have a long record of 
cooperative activity with carriers, will join with them in building a 
thoroughly sound transport structure.’’ Miss Kaye is the only woman 
in the country to head an educational institution in the traffic field. She 
is editor of ‘‘The Trafficade’’, published by the Women’s Traffic Club of 
Greater New York, and associate editor of ‘‘The Reporter’’, as well as 
a member of the Committee on Printing & Publicity of this Association. 





ASSOCIATION’S ELEVENTH ANNUAL MEETING TO BE HELD IN 
CHICAGO, ILLINOIS 


The Eleventh Annual Meeting of the Association will be held in 
Chicago, Illinois on the 10th and 11th of October, 1939. Details con- 
cerning the appointment of the Committee on Arrangements, etc., will 
appear in the JourRNAL at an early date. 





Motor Transportation 


By CuHarues B. HEINEMANN, Jr., Editor 


Appeal to Supreme Court 


Philadelphia-Detroit Lines, Inc., has asked the Supreme Court to 
rule on the question of whether or not the Interstate Commerce Commis- 
sion may reject a ‘‘grandfather clause’’ application without having first 
heard evidence on public convenience and necessity. The Commission 
has held that a carrier which fails to prove ‘‘grandfather’’ rights must 
cease operations at once, and that the Motor Carrier Act does not re- 
quire that opportunity to present evidence of public convenience and 
necessity be automatically afforded the carrier. 





Railway Express Agency Case 


Over-the-road operations of the Railway Express Agency were held 
subject to the Motor Carrier Act in a recent decision of Division 5. The 
railroad-owned agency had requested investigation of its various types 
of operations in order to clarify its status and govern future action 
on its many applications for certificates. 





A. T. A. Asks Reconsideration of Keystone Case 


The American Trucking Associations recently filed a petition with 
the Interstate Commerce Commission requesting reconsideration of the 
recent Division 5 decision in the Keystone Case. In that case, a permit 
was granted to the applicant, but it was so restricted that applicant could 
serve only ‘‘persons who operate retail food stores’’. Petitioner claims 
this restriction goes beyond any authority given to the Commission under 
the Motor Carrier Act. 





Justifying Reduced Rates 


A recent decision of the Interstate Commerce Commission has estab- 
lished the rule that the carrier, under the Motor Carrier Act, does not 
bear the burden of justifying reduced rates. Commissioner Aitchison, 
who wrote the opinion, indicated that the Commission will continue its 
practice of having the proponent of a reduced rate disclose its reasons 
for the charge, but that no actual burden of justification rests on the 
earrier. (I&S Docket No. M-636) 
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Revocation of Motor Carrier’s Certificate by State Public 
Service Commission 


The Supreme Court of Nevada is considering an appeal of the 
Nevada Transportation Company from a decision of a lower court which 
upheld the action of the Nevada Public Service Commission in revoking 
a motor carrier certificate. In revoking the certificate, the Commission 
said there was no necessity for the company’s service and that conven- 
ience ‘‘exists only in a small degree’’. The Commission added: 


“On the other hand imperative necessity for maintaining the continuance of the 
railroad service into the Tonopah and Goldfield district does exist. The continued 
prosperity and probably the actual existence of that mining district depends upon 
railroad service.” 


The motor carrier bases its action on the failure of the Commission 
to give the statutory five days’ notice before revoking its certificate, and 
upon the fact that the Commission acted without holding a hearing. 





Truck Loadings 


For the second successive month the volume of freight moved over 
the highways by truck decreased below the previous month but continued 
far above the same period last year. A monthly survey prepared and 
released recently by the American Trucking Associations showed truck 
loadings in December were 11.4 per cent under November, but 13.1 per 
cent above December, 1938. The survey was based on comparable reports 
of 201 carriers from 37 states. They transported 904,970 tons of freight 
in December as against 1,020,975 tons in November and 799,808 tons in 
December, 1938. ATA’s index figure, computed by taking the 1936 
monthly average tonnage of the reporting carriers to represent 100, stood 
at 121.24. In November, the index figure was 144.1 and in December, 
1938, it was 107.02. 





Regulation of Freight Forwarders Sought 


The Freight Consolidators & Forwarders Institute has asked the 
conferees on 8.2009 to subject freight forwarders to the jurisdiction of 
the I. C. C. as common carriers of property in interstate commerce. The 
letter sent to the conferees read, in part, as follows: 


“While the general principle of such jurisdiction is expressed in the House 
version of S.2009, it is difficult to visualize the successful interpretation and admin- 
_ of such jurisdiction, unless two other major principles are expressed in the 
iil: 


a) control of existing forwarding carriers and of future forwarding carriers by 
operation under certificate requirement, as is demanded of all other types of trans- 
Portation agencies; and 

b) control by the Interstate Commerce Commission of all relations between 
forwarding carriers and carriers of other types, whose facilities are used by such 
orwarding carriers. 
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“With that thought, the attached letter has been prepared, outlining the essen- 
tial facts about forwarders, the emergency with which both forwarders and the 
shipping public are confronted, the desirability of expressing in the statute the prin- 
ciples mentioned above, and a suggestion as to detailed language to give expression 
to the same, using the language found in H. R. 4827. 

_ “The forwarders are convinced that the adoption of the language of H. R. 4827 
is a necessity for their industry.” 





Motor Carrier Accidents 


The I. C. C. has issued its second annual report analyzing motor 
vehicle accidents reported by common and contract carriers in accordance 
with Part IV, Motor Carrier Safety Regulations. The report covers the 
year 1938. It follows the general presentation of data outlined in the 
report covering the period April 1 to December 31, 1937. In order to 
make a comparison between the two years for which figures are available, 
similar periods, i.e., April to December in each case, have been selected. 
On this basis of comparison, and without allowance for any difference 
there may be in the amount of exposure, the motor bus accidents reported 
showed a decrease of 22 per cent, and the motor truck accidents reported 
showed a decrease of 32 per cent in the nine months of 1938 compared 
with the nine months of 1937. 





Heavy Movement by Truck to California 


The following item is taken from the New York Packer of January 
13, 1940: 


“In connection with the proposed reduction in the freight rates between Wash- 
ington and California announced by the Southern Pacific Railroad, figures have just 
been compiled by H. C. R. Stewart, senior agricultural statistician, showing that 
nearly one-third of the shipments to California have been going by truck during the 
last two years. 

“For the calendar year 1936, 700 cars moved by truck from Oregon and Wash- 
ington but this volume dropped to 600 cars for 1937, the year of the short crop, 
jumped to 900 cars in 1938 and will probably run to nearly 1,000 cars for the 
present year when complete reports are all in. : 

“While complete reports are not available as to the exact tonnage of Washington 
and Oregon apples shipped into California each year, it is believed that trucks are 
hauling at least one-third the total volume.” 





Freight Forwarder Rate Reduction Investigation 


The I. C. C. recently made public an order providing for an investi- 
gation into the lawfulness of the rates, charges, rules, regulations and 
practices covered by tariffs reducing l.c.]. class and commodity rates to 
meet freight forwarder competition between various points in Official 
Territory. The Commission previously declined to suspend the reduced 
rates pending the investigation. All common carriers by rail and water 
are made respondents. Hearings will be set for later dates. 
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Regulation of Livestock Shipments by Trucks 


The Secretary of Agriculture, in his annual report submitted to 
Congress recently, discusses the necessity of amending the present law 
relative to the handling of livestock shipments so as to make it applicable 
to such shipments by truck as well as railroad. The report points out 
that frequently the first information received by a livestock sanitary 
official as to an outbreak of disease is furnished through the report of a 
Department employee at one of the central markets. The report says 
that the type of supervision exercised by the Department has been 
greatly complicated with the advent of the motor truck as a principal 
livestock carrier. 





Court Sustains I. C. C. in Acme Case 


The District Court of the United States for the Southern District 
of New York has dismissed the complaint filed by Acme Fast Freight, 
Inc., five other forwarding companies and numerous motor carriers 
against the I. C. C., in which it was sought to set aside the Commission’s 
order of July 12, 1938, in the Acme case wherein the Commission held 
that Acme and other forwarding companies are common carriers at 
common law but not subject to the Motor Carrier Act, 1935. The Com- 
mission, on July 24, 1939, and subsequently, struck from its files tariffs 
fled by Acme naming joint rates with motor carriers subject to the 
jurisdiction of the Commission. The Commission held it to be unlawful 


for motor carriers subject to the Act to make joint rates with forwarding 
companies. 





FORMER INTERSTATE COMMERCE COMMISSIONER 
TAYLOR DEAD 


Hon. Richard V. Taylor, a member of the I. C. C. from 1926 to 
1930, died at his home at Mobile, Alabama, on December 22, 1939. Mr. 
Taylor, prior to his service as a member of the I. C. C., was Vice Presi- 


_ and General Manager of the Mobile & Ohio Railroad from 1911 to 





Water Transportation 


By R. GranvitLE Curry, Editor 


Wharfage Charges at Boston, Mass. 


Several law questions were considered by the United States Mari- 
time Commission in No. 481, In the Matter of Wharfage Charges and 
Practices at Boston, Mass., decided January 4, 1940. The Commission 
citing United States v. California, 297 U. S. 175, overruled the contention 
of the Commonwealth of Massachusetts, that because through its Depart- 
ment of Public Works, it operated as a state agency the Commonwealth 
Piers, it was not an ‘‘other person’’ within the definition of the Shipping 
Act, 1916, as amended, so as to make its rates and charges applicable to 
the Commonwealth Piers subject to the jurisdiction of the Commission. 

An interesting holding by the Commission was that the railroad 
respondents in revising and applying a scale of wharfage rates on traffic 
trucked to or from the piers had entered into such understanding and 
arrangement as to constitute an agreement within the meaning of sec- 
tion 15 of the Act, which had not been complied with by filing with the 
Commission and having it approve a memorandum of such agreements. 

The Commission also found that while different rates were charged 
at different piers the rates of each respondent were the same as to each 
class of shippers and that no individual respondent controlled the rates 
assessed at any other pier. There was lacking, therefore, the necessary 
elements for a finding of undue prejudice in this respect. 

Citing Philadelphia Ocean Traffic Bureau v. Philadelphia Piers, Inc., 
1 U.S. M. C. 701, the Commission refused to condemn the application of 
different wharfage rates on foreign traffic on the one hand and inter- 
coastal traffic on the other, where as in this case there was no showing 
of a competitive relation between the traffic and an injurious effect aris- 
ing from the discrimination. 

A contention that the assessment of wharfage charges, particularly 
at the Army Base, against traffic trucked from the wharf while making 
no charge against such traffic moving out by rail was unduly prejudicial 
was not sustained. 

However, the Commission found that the practice of the Department 
of Public Works of collecting wharfage charges on freight which is inter- 
changed between vessel and pier and which moves to or from points 
within a prescribed area of approximately 40 miles, while exempting 
from such charges freight moving to or from points beyond that area, 
was unduly preferential and prejudicial in violation of section 16 of the 
Act. 

In this case the Commission reiterated its view that terminal oper- 
ators should publish and post their tariffs of wharfage charges and should 
give adequate notice of rate changes. 
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Valuation for Rate-making Purposes and Determination of 
Fair Rate of Return 


The United States Maritime Commission in No. 471, In the Matter 
of Rates, Fares, Charges, Regulations, and Practices of Inter-Island 
Steam Navigation Company, Lid., Between Points in the Territory of 
Hawaii, decided January 4, 1940, discusses principles to apply in deter- 
mining value for use in testing the reasonableness of steamship rates and 
adopted the rule set forth in Smythe v. Ames, 169 U. S. 466. As shown 
by the concurring opinion of Commissioner Truett the Commission ar- 
rived at the valuation ‘‘by averaging original cost of the property, except 
land, depreciated on the same basis as cost of reproduction new, and cost 
of reproduction less depreciation, and by then adding to this figure the 
present value of land and working capital.’’ The contention of counsel 
for the Commission that ‘‘the prudent investment theory’’ should be the 
sole test applied was rejected. 

The Commission in this case also discussed the question of fair rate 
of return on the value of the carrier’s property, pointing out, among 
other things, that in this case the carrier, through insurance, made ade- 
quate provision for losses due to the hazards of operation and that as to 
the cargo providing the bulk of its revenue there was no competition. 
The Commission determined that the fair rate of return should not ex- 
ceed 7 per cent and found that the rate structure as a whole was not 
unreasonable or unduly prejudicial or preferential. 





Elimination of Pier From Steamship Tariffs Found Not Justified 


In No. 490, Bellingham, Wash., Terminal Facilities, decided Janu- 
ary 25, 1940, the Commission found that the respondent steamship lines 
were not justified in eliminating a certain pier known as Bellingham 
Warehouse Company Pier B from application of the Bellingham Term- 
inal rate on eastbound canned goods in minimum lots of 250 tons and 
that the denial of such rate on such traffic was unreasonable and un- 
duly prejudicial. It was shown, among other things, that nearly all the 
traffic handled from the municipal dock of Bellingham which was concur- 
rently served had been transferred from Pier B and that Bellingham 
was not different from Seattle and other Puget Sound and Pacific Coast 
ports at which shifts by respondents between terminals to lift cargoes in 
minimum quantities were normal incidents of operation. The Commis- 
sion in condemning the attitude toward and their treatment of shippers 
by the respondents as in violation of Section 14 of the Shipping Act re- 
cited that protestants ‘‘show that the chairman of respondents’ confer- 
ence organization, the Intercoastal Steamship Freight Association, threat- 
ened the president of P. A. F. that the pier would be eliminated from 
terminal rate application unless such complaint [in another case, No. 
478] was withdrawn, and that apparent authority was given by respond- 
ents to their chairman to effect such elimination.”’ 
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The Commission held that reparation could not be awarded in this 
proceeding because it was a suspension proceeding under section 3 of 
the Intercoastal Shipping Act, 1933, and since reparation awards are 
authorized only in connection with proceedings under section 22 of the 
Shipping Act. 

In a companion case, No. 478, Pacific American Fisheries, Ine. y, 
American Hawaiian Steamship Company, et al., the Commission in the 
same report found that the requirement of a minimum of 250 tons to 
justify calling at Pier B at Bellingham under the rates for intercoastal 
transportation of canned foods was not in violation of the Shipping Act. 





President Favors Diversion of Water for Waterway 


President Roosevelt said on January 23rd, that he favors sufficient 
water diversion from Lake Michigan to provide a 9 ft. channel in the 
Illinois waterway, but opposes diversion of a single drop for disposal of 
raw sewage from Chicago. He made the statement in discussing the 
background of the projected Great Lakes-St. Lawrence Waterway Treaty. 
He said that the Administration has always advocated sufficient water 
diversion to facilitate barge transportation from Lake Michigan to the 
Gulf of Mexico. What Chicago needs, the President said, is a sewage 
disposal system—one which will require only a relatively minor amount 
of water. 





Florida Ship Canal 


Representative Lex Green, of Florida, Chairman of the Committee 
on Territories of the House of Representatives, said on January 5th, that 
he would try to revive the $190,000,000 Florida Ship Canal project as a 
defense measure. Representative Green said that under present circum- 
stances ‘‘our enemies might be able to prevent passage of American ships 
from the Atlantic to the Gulf of Mexico by utilizing a string of islands 
which run south from Florida te South America.’’ Enemy submarines 
and other craft, he added, might use these islands as means of making our 
Pacific fleet travel clear around South America to reach the Atlantic 
Coast in time of emergency. 





St. Lawrence Waterway Treaty 


Representative Martin J. Kennedy, of New York, introduced a 
Resolution on January 17th, calling for a House Interstate Commerce 
Committee investigation of the proposed St. Lawrence-Great Lakes 
Waterway. Kennedy wrote Secretary Hull that he intended to urge 
approval of his Resolution at once, saying ‘‘I trust that you may suspend 
all negotiations until the House has acted on the proposed investigation.” 
The Resolution was referred to the Rules Committee. 
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President Roosevelt at his press conference on January 16th, re- 
fused to be drawn out on the possibility that the St. Lawrence Waterway 
treaty might be signed within a month. He explained that Assistant 
Secretary of State Berle had conferred with him only five minutes on the 
subject. 

 eenmetatioes of twenty-one organizations interested in the pro- 
posed St. Lawrence Waterway, at a meeting in Washington on January 
I7th, asserted that any benefits which might result from such a project 
are far outweighed by their detrimental effect. The organizations in- 
eluded the Chambers of Commerce of Cleveland, Buffalo, Baltimore, 
Boston, and the New York State and Ohio State Chambers of Commerce. 
Others were the Lake Carriers Association, the Railway Labor Executives 
Association, Albany Port District Commission, Association of American 
Railroads, The American Short Line Railroad Association, and the Amer- 
iean Mining Congress. 





St. Lawrence Waterway 


Canadian and United States delegates working out proposals for the 
St. Lawrence Waterway and power development recessed their discus- 
sions on January 24th, with substantial agreement on the feasibility and 
desirability of constructing a main dam in the vicinity of Barnhart 
Island, with a power-house in each country and a control dam upstream. 
The Canadian delegation left Washington for ‘Ottawa. A joint state- 
ment said, ‘‘The discussions have now reached the point that it is neces- 
sary for the two delegations to report to their respective governments on 
various matters of policy requiring their consideration and decision.’’ 

It was announced at Ottawa on January 27th, that the Canadian 
report on the Washington discussions of the St. Lawrence Waterway 
project is being withheld temporarily by the head of the Canadian dele- 
gation, Dr. O. D. Skelton, Deputy Minister of External Affairs. The 
opinion was there expressed that Prime Minister MacKenzie King will 
not be inclined to take up the negotiations until after the forthcoming 
general election in Canada. The Ottawa announcement said that de- 
spite the stated ‘‘substantial agreement’’ between the American and 
Canadian delegates, there are known to be differences centering on the 
— of costs, the construction of dams and the diversion of water at 

icago. 
The Journal of Commerce of New York, for January 23rd, contained 


the following editorial under the caption ‘‘The St. Lawrence Water- 
way’’: 


‘Negotiations between the United States and Canada of a new 
treaty for the joint development of the navigation and power possibili- 
ties of the St. Lawrence River got under way in Washington yesterday, 
after a start had been made in Ottawa earlier in the month. The 
negotiators seek to formulate a treaty that would receive the approval 
of the United States Senate, which refused to confirm the 1932 pact. 





I. C. C. PRACTITIONERS’ JOURNAL 





“The arguments that caused the Senate to reject the 1932 treaty are 
as valid as ever today, in so far as the United States is concerned. The 
enormous cost of the project, the diversion of traffic from existing trans- 
portation agencies that would result, the injury that would be caused 
private power companies in the United States that would be confronted 
with subsidized Government competition, and the loss of business to trade 
and manufacturing centers in the Northeastern part of the United 
States, particularly the Port of New York, all contributed to the re. 
fusal of the Senate to endorse the first treaty. Now there is the added 
consideration that, with Canada actually at war, the possible complica- 
tions that would arise in the event of a future conflict, were a large part 
of the foreign commerce of the United States to be carried on through a 
river whose mouth and lower portions lie entirely within Canadian 
jurisdiction, are more clearly foreseen. 

‘‘Canada’s desire for the development project has been increased as 
a result of the sharp expansion in her power consumption due to the war. 
In view of the primary position of electric current as industrial fuel in 
the Dominion, the acceleration of manufacturing activity due to the war 
has created the fear of an acute power shortage that would continue 
after the conflict because of the new industries now being established 
that are expected to continue in operation after the war is over. The 
proposal of the Province of Ontario to divert the Long Lae and Ogoki 
Rivers from Hudson Bay to Lake Superior, to increase the capacity of 
Niagara Falls, reflects the keen interest of the Dominion in expanding 
her power production through this project. 

‘‘There is a possibility that additional Senate votes will be sought 
for the project through permitting Chicago to divert a larger quantity 
of water from Lake Michigan, or at least by authorizing Chicago to 
withdraw as much water as she now diverts. The United States Supreme 
Court in a decision on April 21, 1930, limited such diversion to 1,500 
cubic feet per second, and the 1932 treaty provided for strict enforce- 
ment of this limit. It may be that Canada will now assent to Chicago 
taking up to 5,000 cubic feet per second, according to reports, making 
the difference up by the additional water to be sent into the Great Lakes 
by streams diverted from the Hudson Bay outlet, if this were likely to 
assure sufficiént additional votes of Senators from the Middle West to win 
confirmation of the treaty. 

‘*So many new developments have occurred since 1932, including the 
problems created by the war and the claims of competent students of the 
subject that the estimated cost is far below the actual outlay that will be 
necessary, that a thorough review of the whole question from the Ameri- 
ean viewpoint is in order. This could be done by enactment of the 
Kennedy resolution now pending in the House for an investigation of 
the St. Lawrence seaway project by the House Committee on Interstate 
and Foreign Commerce, or, better still, by authorizing an inquiry by 8 
joint investigating committee representing both Houses of Congress.”’ 





Book Review 


Bryan, Lesuie A. Principles of Water Transportation (New York: 
Ronald Press, 1939, Pp. xv, 429. $4.) 


Present conditions make this excellent book unusually timely. Daily 
news of events at sea and current discussion of pending legislation de- 
signed to vest the Interstate Commerce Commission with broad regula- 
tory powers over water transportation have aroused keen interest in 
many of the subjects dealt with. 

As the author points out ‘‘The emphasis of the volume is upon the 
business aspects of ocean and inland waterway transportation’’. How- 
ever, after an interesting preliminary review of the history and de- 
velopment of maritime shipping from the time of the Phoenicians to the 
present time, he includes within the broad field of his work six main 
subjects, ‘‘The Carrier and Its Stowage’’, ‘‘The Water Terminal’’, 
“Water Routes’’, ‘‘Organization, Services, and Rates’’, ‘‘Shipping 
Documents’’, and ‘‘ Aid and Regulation’’. He justly gives considerable 
space to the water terminal as a subject deserving important consider- 
ation. 

The principles of rate-making are outlined, including a brief dis- 
cussion of cost of service and value of service. There are no citations of 
decisions of courts or administrative agencies. Nor is there discussion 
of such complicated problems as the principles to apply in the prescrip- 
tion of minimum rates by governmental agencies to prevent destructive 
competition. To have gone into these would, no doubt, have given dis- 
proportionate attention to this phase of water transportation and thrown 
out of balance the arrangement of the subject matter necessary in deal- 
ing with so wide a range of topics within the confines of a single volume. 

The book is marked by lucidity of expression from which there is 
pleasantly absent any sign of pedantry or professorial wordiness. It 
sharply and clearly defines many maritime terms as to which there are 
generally hardly more than hazy impressions, as for example, the dif- 
ferent kinds of tons of vessels and cargoes, the different types of vessels, 
and such terms as manifests, masters, and construction differential and 
operating differential subsidies. 

The use of illustrative detail, pictures, and samples of ship docu- 
ments adds to the interest of the work and makes the reader feel some- 
thing of what is referred to as the ‘‘universal appeal’’ of the sea. 

The author in the preface points out that the book ‘‘is designed to 
provide a suitable text for college students, and, it is hoped, may also 
find acceptance among others who are interested in this field.’’ This 
carefully written and interesting book should, in the opinion of this 
reviewer, prove a convenient and informative volume for all those who 
may have occasion to inquire into the subjects dealt with. 

Dr. Bryan is professor of transportation at Syracuse University and 
has long been a member of The Association of Interstate Commerce 
Commission Practitioners. 
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The verse quotations at the beginning of each chapter will probably 
be liked by some as attractive embellishments suggesting romance of the 
sea and by others as a form of surplusage conveying an impression of 
artificiality. In any event they indicate the conscientious purpose of 
the author to present a condensed treatment of a difficult subject in 
palatable form. In this he has been remarkably successful. 


R. GRANVILLE Curry, 
Water Transportation Editor. 





1. C. C. APPROPRIATIONS 


H. R. 7922, the Independent Offices Appropriation Bill, was passed 
by the House of Representatives on January 18th, and sent to the Senate. 
As passed by the House, the bill provides an appropriation of $9,058,750 
for the I. C. C. for the fiscal year 1941. This is an increase of $110,750 
compared with the 1940 appropriation, but a decrease of $39,960 com- 
pared with budget estimates. 





Wage and Hour Administration 
Wage-Hour Division Annual Report 


Experience during its first year of operation shows that the Fair 
Labor Standards Act of 1938, the law establishing a national ‘‘floor for 
wages and ceiling for hours’’, is enforceable; that it has increased the 
wage rate of thousands of workers in each of the industrial states; and 
that it has won every court test on its constitutionality to date, the Wage 
and Hour Division of the Department of Labor informed Congress 
recently in its first annual report. 

The report outlines the Division’s activities right up to December 
31, 1939, from the beginning of the calendar year. Outstanding among 
the facts reported are: 

1. The Act has recently been held constitutional in separate ac- 
tions by four federal judges. It has suffered no setbacks on this score. 

2. The Wage and Hour Division will have 700 inspectors in the 
field by the end of June. ‘‘Such a staff’’, the report says, ‘‘should make 
it possible to do an effective enforcement job’’. 

3. On an annual basis this would require an appropriation of 
about $7,700,000. 

4. In 139 legal actions begun by the Division and by the Depart- 
ment of Justice, enforcement of the Wage and Hour law has encountered 
only two setbacks in court. A third court defeat occurred in an action 
in which the Division was the defendant. 

5. In every one of the Department of Justice’s 37 criminal actions 
which have been completed, the prosecution has been successful. In 
each instance the defendants have pleaded guilty. Fines totaled 
$247,850. Payment of $132,350 of this was suspended conditional on 
full restitution by the employers to employees of wages illegally with- 
held. Twenty-six cases are pending. 

6. More than $1,000,000 in back payments has been agreed upon 
for more than 18,000 employees. Of this more than $250,000 already 
has been paid. 

7. Now that the Division’s activities have been decentralized into 
15 regions, interest of wage earners in obtaining relief through the law 
is at a peak. More than 1,000 complaints a week are currently being 
received by Wage-Hour offices. This volume is greater than the pre- 
vious high when the Act first went into effect. 

8. Slightly more than half the complaints are regarding overtime 
rather than minimum wages. 

9. More than 650,000 workers in the continental United States pre- 
sumably have been given wage rate increases to comply with the 30-cent 
minimum which went into effect October 24 last without any noticeable 
dislocation of employment. Nearly 2,400,000 wage earners had their 
workweek shortened to 42 hours unless given time and a half for 
overtime. 

10. Additional wage rate increases will come to an estimated 
526,500 employees if minimum wage recommendations by industry com- 
mittees pending are given administrative approval. 
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While the report notes that the Fair Labor Standards Act provides 
that the Administrator in his annual report to Congress ‘‘shall include 
such recommendations for further legislation as he may find it advig. 
able’’, it says, ‘‘the Administrator is not prepared at the present time 
to make any recommendations for additional legislation’. Forty-two 
bills to amend the Act, which are now pending in Congress, are listed in 
an appendix to the report. 





Railroad Carrier Industry Committee Minimum Wage Hearing 


Dr. Frank P. Graham, Chairman of Industry Committee No. 9, for 
the Railroad Carrier Industry, has given the following notice of a 
public hearing before that Committee to be held for the purpose of re- 
ceiving evidence to be considered in recommending minimum wage rates 
for the Railroad Carrier Industry. The notice was published in the 
Federal Register of January 23, 1940. 

*‘In conformity with the Fair Labor Standards Act of 1938, 52 
Stat. 1060, and Section 511.11 of Part 511 of the Rules and Regulations 
issued pursuant thereto, notice is hereby given to all interested persons 
that a public hearing will be held beginning at 10 A. M., February 14, 
1940, in Room 208, 939 D Street, N. W., Washington, D. C., for the 
purpose of receiving evidence to be considered by Industry Committee 
No. 9 in determining the highest minimum wage rates for the Railroad 
Carrier Industry, which, having due regard to economic and competitive 
conditions, will not substantially curtail employment. 

‘‘The term ‘Railroad Carrier Industry’ is defined in Administrative 
Order No. 34, issued November 2, 1939, as follows: 

*“*As used in this order the term ‘‘Railroad Carrier Industry”’ 
means the industry carried on by any express company, sleeping car 
company or carrier by railroad, subject to Part I of the Interstate 
Commerce Act, and by any company which is directly or indirectly 
owned or controlled by one or more such carriers or under common 
control therewith, and which operates any equipment or facility or per- 
forms any service (except trucking service, casual service, and the casual 
operation of equipment or facilities) in connection with the transporta- 
tion of passengers or property by railroad, or the receipt, delivery, ele- 
vation, transfer in transit, refrigeration or icing, storage, or handling of 
property transported by railroad, and by any receiver, trustee, or other 
individual or body, judicial or otherwise, when in the possession of the 
property or operating all or any part of the business of any such com- 
pany or carrier by railroad: Provided, however, That the term ‘‘Rail- 
road Carrier Industry”’ shall not include the industry carried on by any 
street, interurban, or suburban electric railway, unless such railway is 
operating as a part of a general steam-railroad system of transportation, 
but shall not exclude any part of the general steam-railroad system of 
transportation now or hereafter operated by any other motive power.’ 

“‘Industry Committee No. 9 was created by Administrative Order 
No. 34, referred to above. It is charged, in accordance with the provi- 
sions of the Fair Labor Standards Act of 1938 and Rules and Regula- 
tions promulgated thereunder, with the duty of investigating conditions 





aoe RP rest On oO fo 


FEBRUARY, 1940 291 





in the Railroad Carrier Industry and recommending to the Admini- 
strator minimum wage rates for all employees thereof who within the 
meaning of said Act are ‘engaged in commerce or in the production of 
goods for commerce’, excepting employees exempted by the provisions 
of Section 13 (a) and employees coming under the provisions of 
Section 14. 

‘‘Any person who, in the opinion of the Committee or its duly 
authorized subcommittees, has a substantial interest in the proceeding 
and is prepared to present material pertinent to the question under con- 
sideration, may appear on his own behalf or on behalf of any other per- 
son. Persons desiring to appear are requested to file with Burton E. 
Oppenheim, Director of the Industry Committee Branch, Wages and 
Hour Division, U. S. Department of Labor, Washington, D. C., prior to 


February 7, 1940, a Notice of Intention to Appear containing the fol- 
lowing information : 


‘‘(1) The name and address of the person appearing. 

“‘(2) If he is appearing in a representative capacity, the name 
and address of the person or persons whom, or organization which, he is 
representing. 

‘*(3) A brief summary of the material intended to be presented. 


‘‘(4) The approximate length of time which his presentation will 
consume. 


‘Since the Committee may refuse to hear certain persons on the 
basis of information received pursuant to item (3) above, and since the 
length of the hearing will require that appearances be scheduled, persons 
who have filed Notice of Intention to Appear will be notified whether or 
not they will be heard and if so at what time. 

‘All testimony will be taken under oath and subjected to reasonable 
cross examination by any interested person present. Testimony so re- 
ceived will be offered as evidence at the public hearing to be held by the 
Administrator on such minimum wage recommendations as Industry 
Committee No. 9 may make. 

‘Written briefs of persons who can not appear personally will be 
considered by the Committee provided that thirty copies thereof are re- 
ceived at the address last given not later than February 9, 1940. 

“Signed at Washington, D. C., this 17th day of January, 1940’’. 





Wage-Hour Hearings 


According to ‘‘Labor’’, the official organ of the Standard Railroad 
Brotherhoods, a determined effort will be made when hearings are held 
before the Railroad Industry Board under the Wage-Hour Law, begin- 
ning February 14th, to establish a floor of 40c per hour for all employees 
of interstate common carrier railroads. According to President F. H. 
Fljozdal of the Brotherhood of Maintenance of Way Employees, as 
quoted by Labor, the 40c rate would not cause the loss of a single job 
and would not unduly burden the carriers. Should the 40c hour figure 
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be adopted, nearly a hundred thousand workers would benefit. The 
estimate placed by the spokesmen for labor on the cost is $15,000,000 
per year, which amounts to less than three-quarters of one per cent of 
the present payroll. The estimate of the carriers is considerably higher, 

According to Mr. Leo Keller, Research Director of the Maintenance 
of Way Employees, between 40,000 and 50,000 section laborers would be 
the chief beneficiaries, seventeen per cent of such employees being paid 
less than 40c. 

Vice President George Wright, representing shop laborers, estimates 
that between 7,000 and 10,000 men in this classification would be in line 
for wage increases. 

Also mentioned as benefiting from a 40¢ minimum hourly rate are 
office messengers, machine operators, waybill sorters, porters, janitors 
and other office employees, says Dr. Horace A. Bacus, Research Director 
of the Clerks. 





Wage Hour Law Administration 


Col. Philip Fleming, who is directing the activities of the Wage 
and Hour Division of the Department of Labor, has announced the 
establishment of a ‘‘direct administrative line of authority’’ through 
the Regional Directors to payroll inspectors. The order putting the new 
policy into effect stated the aim to be ‘‘the maximum of orderly enforee- 
ment’’ of the Wage and Hour Law. At the same time Col. Fleming 


announced a reallocation of the entire country into fifteen regions, as 


eompared with seventeen into which the country had previously been 
divided. 





Railroad Unemployment Insurance Claims and Benefits 


A total of 385,450 certifications for benefit payments amounting to 
$5,767,508, was made in the first half year of operations under the Rail- 
road Unemployment Insurance Act, completed in the week ended Decem- 
ber 29th. These payments were certified to 96,689 unemployed workers, 
who received an average of nearly $60 in benefits. About 3.7 per cent 
of the beneficiaries have been certified for the maximum of 80 daily 
benefits allowed by law during a benefit year. During the six-month 
period applications for certificate of benefit rights were received from 
159,734 railroad employees. 

In the first six months of operation a total of 647,945 unemployment 
insurance claims was received. 





National Mediation Board Report 
The National Mediation Board, in its Fifth Annual Report to Con- 
gress, covering the fiscal year ended June 30, 1939, said that no inter- 
ruptions to the service rendered by the railroads due to labor difficulties 
took place in that year. The Board reported that ‘‘on the whole the 


labor relations of the rail and air carriers have been further improved 
and stabilized’’. 
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National Mediation Board Appointment 


President Roosevelt sent to the Senate on January 9th, the nomi- 
nation of Hon. David J. Lewis to be a member of the National Mediation 
Board for the term expiring February 1, 1943, to succeed Dr. W. M. 
Leiserson who was appointed a member of the National Labor Relations 
Board. 





Carriers Taxing Act Taxes 


Collections from carriers and their employees under the Carriers 
Taxing Act for the first half of the fiscal year 1940 (July 1 to December 
31, 1939) totaled $57,249,213, as compared with $53,286,537 for the corre- 
sponding period of the fiscal year 1939. 

The tax with respect to compensation earned during the calendar 
years 1940, 1941 and 1942 (excluding compensation in excess of $300 
per month) will be at the rate of 3 per cent on both employers and em- 
ployees. 





National Railroad Adjustment Board Cases 


The First Division of the National Railroad Adjustment Board, on 
January 20, 1940, had 3,744 cases awaiting decision. The Board has 
heard 508 of these cases, and has 2,844 cases docketed to be heard. There 
are 392 cases which have not yet been docketed. 





Railroad Retirement Board Annuities and Pensions 


The Railroad Retirement Board had the following annuities and 
pensions in force as of December 31, 1939: 
Average 
Number of Total Monthly Monthly 
Claims Rates Rate 
Employee Annuities (Regular) 98,461 $6,451,517.18 $65.52 
Employee Annuities (Partial) 78 2,079.72 26.66 
Survivor Annuities 2,064 69,449.32 33.65 
Death Benefit Annuities 692 24,161.47 34.91 
Permanent Pensions 37,514 2,192,903.14 58.45 
Temporary Pensions 12 444.63 37.05 





Total 138,821 $8,740,555.46 





Railroad Retirement Board Amends Regulations 


The Railroad Retirement Board has amended its Regulations with 
respect to the verification of service claimed and with respect to the 
representation of claimants. The amendments to the Regulations, which 


_ published in the Federal Register of January 25, 1940, read as 
OLLOWS : 
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VERIFICATION OF SERVICE CLAIMED 


Board Order 40-29, dated January 16, 1940, amends the proviso of 
Section 220.04 (e), effective June 1, 1938, as follows: 


“*(e) When service is verified as to overall dates, but is not sup. 
ported in detail by employer records, and when there are no employer 
records showing in detail absences from service, a deduction shall be 
made to cover an average amount of such absences. The deduction shall 
be the absences shown by the applicant or 5 per centum of the total 
period in question, whichever is greater. Provided, however, that should 
an individual submit detailed records of service, properly identified and 
established as having been made contemporaneously with the rendition 
of the service for which detailed records of the employer are not avail- 
able, full credit may be allowed for such service as may be verified from 
such detailed records of service, and Provided, further, that the indi- 
vidual may be permitted to establish in any other manner satisfactory 
to the Board the actual amount of his absences.’’ (Sec. 2, 3, 10, 50 Stat. 
309, 310, 314; 45 U. S. C. Sup. ITI, 228b, 228c, 228j). 


REPRESENTATIVES OF CLAIMANTS 


Board Order 40-28, dated January 16, 1940, amends Part 262, effes- 
tive as of June 1, 1938, by adding as Section 262.12 the following: 

‘“(a) Power of attorney. A claimant shall not be required to hire, 
retain or utilize the services of an attorney, agent or other representative 
in any claim filed with the Railroad Retirement Board. In the event a 
claimant desires to be represented by another person, he shall file with 
the Board prior to the time of such representation a power of attorney 
signed and sworn to by him and naming such other person as the person 
authorized to represent the claimant with respect to matters in connec 
tion with his claim: Provided, however, That without requiring such 
power of attorney the Board may recognize as the duly authorized rep- 
resentative of the claimant the person designated by the claimant’s rail- 
way labor organization to act in behalf of members of that organization 
on such matters whenever such representative acts or appears for such 
claimant. 

‘*(b) Payment of claim. The Board will not certify payment of 
any awarded claim to or through any person other than the claimant 
even though a power of attorney to represent such claimant has been 
filed: Provided, however, That this subsection of the regulations shall 
not apply to persons appointed by a court of competent jurisdiction to 
act because of the mental, physical or legal incapacity or death of such 
claimant, nor in the event of a total payment of $500 or less, to the 
legal representative determined by the Board to be the person beneficially 


entitled to receive such payment.’’ (Sec. 10, 50 Stat. 314; 45 U. 8. C. 
Sup. ITI, 228). 
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Effect of Wife’s Death On Joint and Survivor Annuity 


The General Counsel of the Railroad Retirement Board has ruled 
that a survivor annuity lapses upon the death of the wife after the joint 
and survivor annuity has begun to accrue, and is not payable to the next 
wife in the event the annuitant remarries. 





Railroad Retirement Annuity Applications 


The General Counsel of the Railroad Retirement Board has stated 
that an applicant for an employee annuity under the Railroad Retire- 
ment Act who has used more than one name should sign his name on the 
application as it appears on the employer’s payrolls and submit an affi- 
davit attesting to the fact that the payroll name or names and the name 
on his birth certificate belong to one and the same person. 





Consolidation of Western Union and Postal Telegraph Companies 
Recommended 


The Federal Communications Commission has recommended that 
Congress authorize consolidation of the Western Union and Postal Tele- 
graph Companies. In a report filed by Chairman Fly with the Com- 
mittee on Interstate Commerce of the Senate the Commission states that 
consolidation of the existing companies into one or more unified systems 
is an obvious remedy for unsound management policies and destructive 
competition. The Commission said ‘‘the present situation is fraught 
with possibilities of substantial losses in employment unless something 
is done to alleviate existing conditions’’. It is also pointed out that the 
proposed consolidation would more effectively provide for communica- 
tion needs incident to national defense. The Commission recommends 
that legislation be enacted removing existing prohibitions against such a 
consolidation, but does not suggest specific legislation. It recommends 
that the scope of consolidation be left to the discretion of the Communi- 
cations Commission. 





Inspection of Tax Returns 


President Roosevelt has issued an executive order opening the Trea- 
sury’s records of income profit and capital stock tax returns for the 
years 1936, 1937 and 1938 to inspection by the LaFollette Civil Liberties 
Committee. In addition, the President made available for the Com- 
mittee’s inspection the returns of employment taxes paid by employers 
under the Social Security Act. 



















Bituminous Coal Act of 1937 and Related 
Activities 


Federal Inspection of Coal Mines 


S. 2420, providing for Federal inspection and investigation of coal 
mines for the purpose of obtaining information relating to health and 
safety conditions, accidents and occupational diseases, was passed by 
the Senate on January 18th, and sent to the House of Representatives, 
The bill was referred to the House Committee on Mines and Mining and 
announcement of hearings is expected soon. 





Mine Workers Favor Extension of Bituminous Coal Act 


United Mine Workers of America, in convention at Cleveland, on 
January 23rd, adopted a report favoring the extension of the Bituminous 
Coal Act of 1937, including its minimum price fixing provisions, for a 
period of one year. The Act expires, by its own terms, in 1941. 








Minimum Prices for Bituminous Coal 


Director Gray of the Bituminous Coal Division of the Department 
of the Interior anounced on January 25th, the institution of a program 
to complete the establishment of minimum prices for bituminous coal, the 
perfection of enforcement machinery and the completion of other matters 
incident to prescribing and administering minimum prices. 



















Constitutionality of Bituminous Coal Act Questioned 





Prospects of an early decision on the constitutionality of the Bi- 
tuminous Coal Act of 1937 by the Supreme Court of the United States 
appear to have been advanced by the action of a statutory three-judge 
court, sitting as the United States District Court for the District of 
Arkansas, at Little Rock, which has been considering a challenge to the 
constitutionality of the Act brought by the Sunshine Anthracite Coal 
Company. The court dismissed the Sunshine Coal Company’s challenge 
to an order of the Bituminous Coal Division holding that its coal 1s 
properly classified as bituminous rather than anthracite. The court said 
it was not empowered to review orders of the Bituminous Coal Division 
of the Department of the Interior. 
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Legislation and Supreme Court 


BILLS INTRODUCED IN CONGRESS 


The following bills have been introduced in the Third Session of the 
76th Congress : 


Federal Employers’ Liability Act 


H. R. 7902—introduced by Mr. Kerr, of North Carolina, on Janu- 
ary 15, 1940, to amend the Federal Employers’ Liability Act of April 22, 
1908, with respect to the time within which suits may be commenced. 


[Provides that actions shall be brought within time limit provided under laws of 
State in which suit filed for bringing actions on account of personal injury due to 
negligence. Actions accruing within five years preceding date of enactment would 
have to be brought within one year after date of enactment.] 


Railroad Retirement Act 


S. 3135—introduced by Senator Johnson, of Colorado, on January 
16, 1940, to amend subsection (f) of section 1 of the Act entitled ‘‘ An 
Act to establish a retirement system for employees of carriers subject to 
the Interstate Commerce Act, and for other purposes’’, approved August 
29, 1935, as amended. 


[Would include in creditable service for computing annuities time spent in 
armed forces of U. S. during any war, and service rendered predecessors of present 
employers. ] 


S. 3160—introduced by Senator McKellar, of Tennessee, on Janu- 
ary 19, 1940, to amend section 1 (b) of the Railroad Retirement Act of 
1937. 


{Makes eligible for annuities persons 65 years of age with 30 years’ railroad 
service on August 29, 1935, regardless of employee status on that date.] 


II. R. 7877—introduced by Mr. Whelchel, of Georgia, on January 
12, 1940, to amend the Railroad Retirement Act. 


[Provides for minimum annuity of $40 per month for individuals 65 years of 
age with 10 years of service.] 


Railroad Unemployment Insurance Act 


S. 3104—introduced by Senator Chandler, of Kentucky, on January 
15, 1940, to prohibit the transfer of employee contributions under the 
Railroad Unemployment Insurance Act, and for other purposes. 

H. R. 8025—introduced by Mr. Robison, of Kentucky, on January 
18, 1940, to prohibit the transfer of employee contributions under the 
Railroad Unemployment Insurance Act, and for other purposes. 

[These identical bills would prohibit the transfer of employee contributions 
under State a compensation laws from the States account in the unem- 


ployment Trust Fund to the Railroad Unemployment Insurance Fund, and require 
the return of these contributions to the employees.] 
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H. R. 7986—introduced by Mr. Bates, of Kentucky, on January 17, 
1940, to amend the Railroad Unemployment Insurance Act so as to 
place the various States on an equal basis with respect to contributions 
of employees, and for other purposes. 


{Would require Railroad Unemployment Insurance Fund to return to States 
amounts paid into such fund by States which would not have been required under 


Railroad Unemployment Insurance Act, and the refund by the States of the employee 
contributions. ] 


St. Lawrence Waterway 


H. Res. 360—introduced by Mr. Kennedy, of New York, on January 
17, 1940, to provide for an investigation to determine the advisability of 
the Saint Lawrence-Great Lakes deep waterway. 


[Provides for a comprehensive study of the proposed St. Lawrence Waterway by 
the \ een on Interstate and Foreign Commerce of the House of Representa- 
tives. 


Wrecking Interstate Trains 


S. 3202—introduced by Senator King, of Utah, on January 24, 
1940, to make it a crime to wreck or attempt to wreck a train engaged in 
interstate commerce. 

H. R. 8086—introduced by Mr. Walter, of Pennsylvania, on Januv- 
ary 23, 1940, to make it a crime to wreck or attempt to wreck a train 
engaged in interstate commerce. 


1. C. C. Appropriations 


H. R. 7922, the Independent Offices Appropriation Bill, was passed 
by the House of Representatives on January 18th, and sent to the Senate. 
As passed by the House, the bill provides an appropriation of $9,058,750 
for the I. C. C. for the fiscal year 1941. This is an increase of $110,750 
compared with the 1940 appropriation, but a decrease of $39,960 com- 
pared with budget estimates. 


Federal Inspection of Coal Mines 


S. 2420, providing for Federal inspection and investigation of coal 
mines for the purpose of obtaining information relating to health and 
safety conditions, accidents and occupational diseases, was passed by the 
Senate on January 18th, and sent to the House of Representatives. 


General Transportation Bill 


Conferees of the Senate and House of Representatives began active 
consideration of S. 2009, the General Transportation Bill, on February 
1, 1940. 

Chairman Eastman of the I. C. C. on January 29th transmitted to 
the Chairmen of the Senate Committee on Interstate Commerce and of 
the House Committee on Interstate and Foreign Commerce the final 
recommendations of the I. C. C. with respect to the detailed provisions 
of the two separate drafts of S. 2009, the General Transportation Bill, 
which will have the attention of the conferees commencing February 1st. 
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In a communication to the Senate and House conferees on 8. 2009 a 
special committee of the National Industrial Traffic League opposes the 
regulation of water carriers as contained in both drafts of S. 2009. In 
addition, detailed comment is made about many other provisions. 

With respect to Section 27 of the Senate draft of S. 2009, which 
would repeal the present limitation on the authority of the I. C. C. to 
prescribe through rates and through routes, the special N. I. T. L. com- 
mittee says: 

‘‘Section 27 of the bill re-enacts provisions regarding through routes 
and joint rates now found in section 15 of the act. There is a new pro- 
vision of considerable importance, the effect of which on the railroads 
is not disclosed by the Wheeler committee report, substantially to the 
effect that if any through route or joint rate is canceled without the 
consent of all participants, the burden of proof shall be upon the carrier 
proposing such cancellation to show that it is consistent with the public 
interest. 

‘‘The present provision in paragraph (4) of section 15 of the act 
to the effect that in establishing through routes the Commission shall not 
short-haul any carrier by including substantially less than the entire 
length of its railroad which lies between the termini of such proposed 
through routes, is repealed by being omitted from section 27 of the bill. 
The Wheeler committee report correctly states that the provision is 
eliminated on repeated recommendation of the Commission; and this 
change in law is one that has been advocated by the League.”’ 

Three memoranda on the subject of S. 2009, enacted during the 
Second Session of the 76th Congress in separate forms by the Senate 
and the House, and which are to be the subject of conference hearings 
beginning February Ist, were made available to the members of Con- 
gress during the past week. 

A memorandum signed by Judge Fletcher, on behalf of the Asso- 
ciation of American Railroads, objects to the inclusion of the so-called 
Harrington amendment adopted by the House during the consideration 
of the House draft of S. 2009. The Harrington amendment would, if 
enacted, prohibit the Commission from approving any unification of 
carriers ‘‘if such transaction will result in unemployment or displace- 
ment of employees of the carrier or carriers, or in the impairment of 
existing employment rights of such employees’’. 

In a memorandum signed by Messrs. Norris and Jewell, on behalf 
of the Committee of Six, the Senate draft of S. 2009 is reviewed in detail 
and specific recommendations are made. These are generally well known 
and are restatements of the original report of the Committee of Six. 

The memorandum on the Senate draft says with respect to the 
through routes provisions, as contained in Section 27 of the Senate draft : 

SEC. 27 (1). The last sentence in this paragraph, which begins 
at the top of page 104, should be stricken. The railroads have been 
criticized frequently by the Commission, as well as others, for their 
failure to eliminate from their tariffs numerous unnecessary and un- 
economical routes. It is difficult enough for them to correct their tariffs 
in this respect because of the long-and-short-haul clause and other re- 
strictions under which they operate, without imposing an additional 
burden such as would be involved in the clause here complained of. 
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*“‘SEC. 27 (2). This paragraph, together with the provision to 
which we have just called attention, contained in the last sentence of 
the immediately preceding paragraph, makes up what is commonly 
known as the through routes bill now pending in both branches of Con. 
gress (H. R. 3400), which has for its purpose the elimination of restrig. 
tions now contained in Section 15 (4) of the Act, making it impossible 
for the Commission to require a railroad to join in a through route 
which would give it less than the maximum haul that it might obtain in 
a route that is not unreasonably long between the points of origin and 
destination. Similar bills have been introduced at previous sessions and 
extensive hearings have been held thereon by the House Committee on 
Interstate and Foreign Commerce. As disclosed by those hearings, the 
subject matter involved is a highly controversial one, and we feel that 
the matter should be left to be dealt with by the Congress in connection 
with those separate bills. We recommend, therefore, the reinsertion in 
this paragraph of the entire provision now found in Section 15 (4) of 
the Act.’’ 

In a separate memorandum also signed by Messrs. Norris & Jewell, 
on behalf of the Committee of Six, specific recommendations are made 
with respect to detailed provisions of the House draft of S. 2009. Both 
memoranda having to do with the several provisions of the two drafts 
earry introductory paragraphs reciting that they are to be considered 
separately in the event that the conferees decide to proceed with either 
the Senate draft or the House draft as a basis. 


House Committee Appointments 


Representative Charles Francis Risk, of Saylesville, Rhode Island, 
representing the First District of Rhode Island, has been appointed a 
member of the Committee on Interstate and Foreign Commerce of the 
House of Representatives to succeed the late Representative Mapes, of 
Michigan. 

Representatives Michener, of Michigan, and Halleck, of Indiana, 
have been appointed members of the Rules Committee, to fill the vacan- 
cies caused by the deaths of Representatives Mapes, of Michigan, and 
Taylor, of Tennessee. Representative Halleck will, for the time being, 
remain a member of the Committee on Interstate and Foreign Commerce. 


Representative Kefauver Elected To Judiciary Committee 


Representatives Estes Kefauver, of the Third District of Tennessee, 
has been elected a member of the Committee on the Judiciary of the 
House of Representatives to succeed former Representative Walter 
Chandler, who resigned to become Mayor of Memphis, Tennessee. 


Petroleum Conservation Hearings 


Hearings on H. R. 7372, providing for Federal regulation of petro- 
leum production, were resumed at the Biltmore Hotel, Los Angeles, 
California, on January 16th. The hearings were held by a subcommittee 
of the Committee on Interstate and Foreign Commerce of the House of 
Representatives, of which Representative Cole, of Maryland, is Chairman. 
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Intimidation of Witnesses Before Administrative Tribunals 


President Roosevelt has signed H. R. 6832, imposing a penalty of 
$1,000 fine or one year imprisonment or both for intimidation of wit- 
nesses or attempts to influence witnesses testifying before any indepen- 


dent agency of the Government or any Committee of Congress. The Act 
follows : 


Pusuic 401, 76TH Conaress, 3p SEssION 


“Sec. 135. (a) That whoever corruptly, or by threats or force, by any threaten- 
ing letter or communication, shall endeavor to influence, intimidate, or impede any 
witness in any proceeding pending before any department, independent establish- 
ment, board, commission, or other agency of the United States, or in connection 
with any inquiry or investigation being had by either House, or any committee of 
either louse, or any joint committee of the Congress of the United States, or who 
corruptly or by threats or force, or by any threatening letter or communication shall 
influence, obstruct, or impede, or endeavor to influence, obstruct, or impede the due 
and proper administration of the law under which such proceeding is being had 
before such department, independent establishment, fee commission, or other 
agency of the United States, or the due and proper exercise of the power of inquiry 
under which such inquiry or investigation is being had by either House, or any com- 
mittee of either House or any joint committee 7 the Congress of the United States 


shall be fined not more than $1,000 or imprisoned not more than one year, or both.” 
(U.S. C., Title 18, See. 241) to be known as Section 135 (a) (U.S. C., 


Title 18, Sec. 241 (a) ). 
Approved January 15, 1940. 





United States Supreme Court Action 


The United States Supreme Court, on January 29th, took the fol- 
lowing action: 

_ In No, 222—Illinois Central R. R. Co. v. Minnesota, the Court sus- 
tamed a judgment of the Supreme Court of Minnesota [205 Minn. 621, 
286 N. W. 359], and sustained the validity of a Minnesota gross earnings 
tax on railroads as applied to freight car per diem rentals. Minnesota 
levies a tax of 5 per cent on the gross earnings of railroads operating in 
the State. It sought to include in such earnings the amounts received 
from other carriers for the use of freight cars, which are accumulated 
periodically by different roads and balanced against each other, so that 
only the difference in the total rentals is actually paid in cash. Minne- 
sota sought to tax this difference in the proportion as it was earned 
within the State. In the absence of actual figures, the so-called Burling- 
ton formula was evolved for computing the carrier’s liability. The 
formula as well as the tax was sustained. The Court denied the claim 
of the carrier that it was denied equal protection of the laws and that 


the tax was contrary to the due process clause of the Fourteenth 
Amendment. 
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In No. 230—Carpenter v. Wabash Ry. Co., et al., the Court reversed 
the judgment of the United States Circuit Court of Appeals for the 
Eighth Cireuit [103 F.(2d) 996] and remanded the case to the United 
States District Court. In this case the plaintiff recovered a judgment 
for personal injuries in February, 1931. Receivers were appointed for 
the Wabash in December, 1931. The Master allowed the claim of the 
petitioner as unsecured without lien or priority. The Court held that 
as the law then stood this action was correct. But, by reason of the 
enactment of Section 77 (n) of the Bankruptcy Act, on August 11, 1939, 
specifying that personal injury claims shall be preferred and paid out 
of the assets of a company in bankruptcy or receivership as operating 
expenses, the petitioner was entitled to priority. The District Court 
was directed to allow the Petitioner’s claim. 

In No. 618—George Allison & Company, Inc. v. Interstate Com 
merce Commission, the Court declined to review a decision of the United 
States Court of Appeals for the District of Columbia which had affirmed 
a judgment of the District Court of the United States for the District of 
Columbia denying a petition for writ of mandamus filed by shippers to 
compel the I. C. C. to award damages in accordance with its findings in 
a rate proceeding. 

In No. 425—Getz v. Baltimore & Ohio R. R. Co., the Court denied 
the petition of a group of Baltimore & Ohio Railroad bondholders seek- 
ing to contest the legality of a 1938 financial move to reduce temporarily 
the interest on B. & O. indebtedness. This plan has since been approved 
under the Chandler amendment to the Federal Bankruptey Act. 

In No. 629-630—Columbia Terminals Co. v. Lambert, and P. 8. 
Comm. of Missouri v. Columbia Terminals Co., the Court sustained a 
decision of a three-judge United States District Court holding that the 
Columbia Terminals Company of St. Louis, Missouri, was subject to 
regulation by the Missouri Public Service Commission. 

The Court denied petitions for rehearing in the following cases: 

No. 129—General American Tank Car Corporation v. El Dorado 
Terminal Company. 

No. 578—Quanah, Acme & Pacific Ry. Co. v. United States. 

In No. 265—Federal Communications Commission v. Pottsville 
Broadcasting Company, the Court, in an opinion written by Mr. Justice 
Frankfurter, held that a court may not interfere with the discretion 
exercised by an administrative agency in correcting errors for which 
administrative order was set aside. 

The opinion of the Court follows: 


OPINION 


The court below issued a writ of mandamus against the Federal 
Communications Commission, and, because important issues of adminis- 
trative law are involved, we brought the ease here. 308 U. S. —. We 
are called upon to ascertain and enforce the spheres of authority which 
Congress has given to the Commission and the courts, respectively, 
through its scheme for the regulation of radio broadcasting in the Com- 
munications Act of 1934, ec. 652, 48 Stat. 1064, as amended by the Act of 
May 20, 1937, e. 229, 50 Stat. 189; 47 U.S. C. § 151. 
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Adequate appreciation of the facts presently to be summarized 
requires that they be set in their legislative framework. In its essen- 
tials the Communications Act of 1934 derives from the Federal Radio 
Act of 1927, c. 169, 44 Stat. 1162, as amended, 46 Stat. 844. By this 
Act Congress, in order to protect ‘the national interest involved in the 
new and far-reaching science of broadcasting, formulated a unified and 
comprehensive regulatory system for the industry.1 The common fac- 
tors in the administration of the various statutes by which Congress had 
supervised the different modes of communication led to the creation, in 
the Act of 1934, of the Communications Commission. But the objectives 
of the legislation have remained substantially unaltered since 1927. 

Congress moved under the spur of a widespread fear that in the 
absence of governmental control the public interest might be subordi- 
nated to monopolistic domination in the broadcasting field. To avoid 
this Congress provided for a system of permits and licenses. Licenses 
were not to be granted for longer than three years. Communications 
Act of 1934, Title iii, § 307(d). No license was to be ‘‘construed to 
create any right, beyond the terms, conditions, and periods of the 
license.”’ Ibid. § 301. In granting or withholding permits for the con- 
struction of stations, and in granting, denying, modifying or revoking 
licenses for the operation of stations, ‘‘public convenience, interest, or 
necessity’ was the touchstone for the exercise of the Commission’s 
authority. While this criterion is as concrete as the complicated factors 
for judgment in such a field of delegated authority permit, it serves as 
a supple instrument for the exercise of discretion by the expert body 
which Congress has charged to carry out its legislative policy. Neces- 
sarily, therefore, the subordinate questions of procedure in ascertaining 
the public interest, when the Commission’s licensing authority is in- 
voked—the scope of the inquiry, whether applications should be heard 
contemporaneously or successively, whether parties should be allowed to 
intervene in one another’s proceedings, and similar questions—were 
explicitly and by implication left to the Commission’s own devising, so 
long, of course, as it observes the basie requirements designed for the 
protection of private as well as public interest. Jbid., Title I, § 4(j). 
Underlying the whole law is recognition of the rapidly fluctuating fac- 
tors characteristic of the evolution of broadcasting and of the corre- 
sponding requirement that the administrative process possesses sufficient 
flexibility to adjust itself to these factors. Thus, it is highly significant 
that although investment in broadcasting stations may be large, a license 
may not be issued for more than three years; and in deciding whether 
to renew the license, just as in deciding whether to issue it in the first 
place, the Commission must judge by the standard of ‘‘ public conven- 
ienee, interest, or necessity.’? The Communications Act is not designed 
primarily as a new code for the adjustment of conflicting private rights 
through adjudication. Rather it expresses a desire on the part of Con- 


1For the legislative history of the Act of 1927, see H. Rep. No. 464, S. Rep. 
No. 772, 69th Cong., Ist Sess.; 67 Cong. Rec. 5473-5504, 5555-86: 5645-47; 12335-59; 
12480, 12497-12508, "2614-18: 68 Cong. Rec. 2556-80, 2750-51, 2869-82, 3025-39, 3117-34, 
3257-62, 3329-36, 3569-71, 4109-55. A —s of the operation of previous regulatory 
e 


laws may be found in Herring and Gross lecommunications, pp. 239-45. 
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gress to maintain, through appropriate administrative control, a grip 
on the dynamic aspects of radio transmission.” 

Against this background the facts of the present case fall into 
proper perspective. In May, 1936, The Pottsville Broadcasting Com. 
pany, respondent here, sought from the Commission a permit under 
§ 319 Ibid., Title iii, for the construction of a broadcasting station at 
Pottsville, Pennsylvania. The Commission denied this application on 
two grounds: (1) that the respondent was financially disqualified; and 
(2) that the applicant did not sufficiently represent local interests in 
the community which the proposed station was to serve. From this 
denial of its application respondent appealed to the court below. That 
tribunal withheld judgment on the second ground of the Commission’s 
decision, for it did not deem this to have controlled the Commission’s 
judgment. But, finding the Commission’s conclusion regarding the 
respondent’s lack of financial qualification to have been based on an 
erroneous understanding of Pennsylvania law, the Court of Appeals re- 
versed the decision and ordered the ‘‘cause . . . remanded to the 
i ow Communications Commission for reconsideration in accordance 
with the views expressed.’’ Pottsville Broadcasting Co. v. Federal Com- 
munications Commission, 98 F. (2d) 288. 

Following this remand, respondent petitioned the Commission to 
grant its original application. Instead of doing so, the Commission set 
for argument respondent’s application along with two rival applications 
for the same facilities. The latter applications had been filed subse- 
quently to that of respondent and hearings had been held on them by 
the Commission in a consolidated proceeding, but they were still undis- 
posed of when the respondent’s case returned to the Commission. With 
three applications for the same facilities thus before it, and the facts 
regarding each having theretofore been explored by appropriate pro- 
cedure, the Commission directed that all three be set down for argu- 
ment before it to determine which, ‘‘on a comparative basis’’ ‘‘in the 
judgment of the Commission will best serve public interest.’’ At this 
stage of the proceedings, respondents sought and obtained from the 
Court of Appeals the writ of mandamus now under review. That writ 
commanded the Commission to set aside its order designating respon- 
dent’s application ‘‘for hearing on a comparative basis’’ with the other 
two, and ‘‘to hear and reconsider the application’’ of The Pottsville 
Broadeasting Company ‘‘on the basis of the record as originally made 


2 Since the beginning of regulation under the Act of 1927 comparative consider- 
ations have governed the application of standards of “public convenience, interest, 
or necessity” laid down by the law. “ . . . the commission desires to point out 
that the test—‘public interest, convenience, or necessity’—becomes a matter of a 
comparative and not an absolute standard when applied to broadcasting stations. 
Since the number of channels is limited and the number of persons desiring to 
broadcast is far greater than can be accommodated, the commission must determine 
from among the applicants before it which of them will, if licensed, best_serve the 
public. In a measure, perhaps, all of them give more or less service. Those who 
give the least, however, must be sacrificed for those who give the most. The empha- 
sis must be first and foremost on the interest, the convenience, and the necessity of 
the listening public, and not on the interest, convenience, or necessity of the indi- 
vidual broadcaster or the advertiser.” Second Annual Report, Federal Radio 
Commission, 1928, pp. 169-70. 
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and in accordance with the opinions’’ of the Court of Appeals in the 
original review (98 F. (2d) 288), and in the mandamus proceedings. 
Pottsville Broadcasting Co. v. Federal Communications Commission, 105 
F, (2d) 36. 

The Court of Appeals invoked against the Commission the familiar 
doctrine that a lower court is bound to respect the mandate of an appel- 
late tribunal and cannot reconsider questions which the mandate has 
laid at rest. See In re Sanford Fork & Tool Co., Petitioner, 160 U. 8. 
247, 255-56. That proposition is indisputable, but it does not tell us 
which issues are laid at rest. Cf. Sprague v. Ticonic Bank, 307 U. S. 
161. Nor is a court’s interpretation of the scope of its own mandate 
necessarily conclusive. To be sure the court that issues a mandate is 
normally the best judge of its content, on the general theory that the 
author of a document is ordinarily the authoritative interpreter of its 
purposes. But it is not even true that a lower court’s interpretation of 
its mandate is controlling here. Cf. United States v. Morgan, 307 U. S. 
183. Therefore, we would not be foreclosed by the interpretation which 
the Court of Appeals gave to its mandate, even if it had been directed to 
a lower court. 

A much deeper issue, however, is here involved. This was not a 
mandate from court to court but from a court to an administrative 
agency. What is in issue is not the relationship of federal courts inter 
se—a relationship defined largely by the courts themselves—but the due 
observance by courts of the distribution of authority made by Congress 
as between its power to regulate commerce and the reviewing power 
which it has conferred upon the courts under Article III of the Con- 
stitution. A review by a federal court of the action of a lower court is 
only one phase of a single unified process. But to the extent that a 
federal court is authorized to review an administrative act, there is super- 
imposed upon the enforcement of legislative policy through administra- 
tive control a different process from that out of which the administra- 
tive action under review ensued. The technical rules derived from the 
interrelationship of judicial tribunals forming a hierarchical system are 
taken out of their environment when mechanically applied to determine 
the extent to which Congressional power, exercised through a delegated 
agency, can be controlled within the limited scope of ‘‘ judicial power’’ 
conferred by Congress under the Constitution. 

Courts, like other organisms, represent an interplay of form and 
function. The history of Anglo-American courts and the more or less 
narrowly defined range of their staple business have determined the 
basic characteristics of trial procedure, the rules of evidence, and the 
are the outgrowth of conditions far different from those. To a large 
degree they have been a response to the felt need of governmental super- 
vision over economic enterprise—a supervision which could effectively be 
exercised neither directly through self-executing legislation nor by the 
judicial process. That this movement was natural and its extension 
Inevitable was a quarter century ago the opinion of eminent spokesmen 


8See Maitland, The Constitutional History of England, pp. 415-18; Landis, The 
Administrative Process, passim. 
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general principles of appellate review. Modern administrative tribunals 
of the law.* Perhaps the most striking characteristic of this movement 
has been the investiture of administrative agencies with power far 
exceeding and different from the conventional judicial modes for ad. 
justing conflicting claims—modes whereby interested litigants define the 
scope of the inquiry and determine the data on which the judicial judg. 
ment is ultimately based. Administrative agencies have power them. 
selves to initiate inquiry, or, when their authority is invoked, to control 
the range of investigation in ascertaining what is to satisfy the require. 
ments of the public interest in relation to the needs of vast regions and 
sometimes the whole nation in the enjoyment of facilities for transpor. 
tation, communication and other essential public services.° These dif. 
ferences in origin and function preclude wholesale transplantation of the 
rules of procedure, trial and review, which have evolved from the his. 
tory and experience of courts. Thus, this Court has recognized that 
bodies like the Interstate Commerce Commission, into whose mould Con- 
gress has cast more recent administrative agencies, ‘‘should not be too 
narrowly constrained by technical rules as to the admissibility of proof,” 
Interstate Commerce Commission v. Baird, 194 U. S. 25, 44, should be 
free to fashion their own rules of procedure and to pursue methods of 
inquiry capable of permitting them to discharge their multitudinous 
duties.° Compare New England Divisions Case, 261 U. S. 184. To be 
sure, the laws under which these agencies operate prescribe the funda- 
mentals of fair play. They require that interested parties be afforded 
an opportunity for hearing and that judgment must express a reasoned 
conclusion. But to assimilate the relation of these administrative bodies 
and the courts to the relationship between lower and upper courts is to 
disregard the origin and purposes of the movement for administrative 


4 See, for instance, the address of Elihu Root as President of the American Bar 
Association: 

“There is one special field of law development which has manifestly become 
inevitable. We are entering upon the creation of a body of administrative law quite 
different in its machinery, its remedies, and its necessary safeguards from the old 
methods of regulation by specific statutes enforced by the courts. . . . There 
will be no withdrawal from these experiments. . . . We shall go on; we shall 
expand them, whether we approve theoretically or not, because such agencies fur- 
nish protection to rights and obstacles to wrong doing which under our new social 
and industrial conditions cannot be practically accomplished by the old and simple 
proces of legislatures and courts as in the last generation.” 41 A. B. A. Rep. 

5See United States v. Lowden, ante, p. —, decided December 4, 1939; Herring 
Public Administration and the Public Interest, passim. : 

The Communications Commission’s Rules of Practice, Rule 106.4, provided 

that “the Commission will, so far as practicable, endeavor to fix the same date 
. . for hearing on all applications which . . . present conflicting claims . . . 
excepting, however, applications filed after any such application has been designated 
for hearing.” Respondent contends, and the court below seemed to believe that this 
rule bound the Commission to give respondent a non-comparative consideration 
because its application had been set down for hearing before the later and rival 
applications were filed. The Commission interprets this rule simply as governing 
the order in which applications shall be heard, and not touching upon the order in 
which they shall be acted upon or the manner in which they shall be considered. 
at) a is binding upon the courts. A. T. & T. Co. v. United States, 
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regulation and at the same time to disregard the traditional scope, how- 
wer far-reaching, of the judicial process. Unless these vital differen- 
tiations between the functions of judicial and administrative tribunals 
are observed, courts will stray outside their province and read the laws 
of Congress through the distorting lenses of inapplicable legal doctrine. 

Under the Radio Act of 1927 as originally passed, the Court of 
Appeals was authorized in reviewing action of the Radio Commission to 
“alter or revise the decision appealed from and enter such judgment as 
toit may seem just.’’ § 16 of the Radio Act of 1927, 44 Stat. 1169. 
Thereby the Court of Appeals was constituted ‘‘a superior and revising 
agency in the same field’’ as that in which the Radio Commission acted. 
Radio Comm. v. General Electric Co., 281 U. S. 464, 467. Since the 
power thus given was administrative rather than judicial, the appellate 
jurisdiction of this Court could not be invoked. Radio Comm. v. General 
Electric Co., supra. To lay the basis for review here, Congress amended 
§16 so as to terminate the administrative oversight of the Court of Ap- 
peals. ¢. 788, 46 Stat. 844. In ‘‘sharp contrast with the previous grant 
of authority’’ the court was restricted to a purely judicial review. 
“Whether the Commission applies the legislative standards validly set 
up, whether it acts within the authority conferred or goes beyond it, 
whether its proceedings satisfy the pertinent demands of due process, 
whether, in short, there is compliance with the legal requirements which 
fix the province of the Commission and govern its action, are appro- 
priate questions for judicial decision.’’ Radio Comm’n v. Nelson Bros 
Co., 289 U. S. 266, 276. 

On review the court may thus correct errors of law and on remand 
the Commission is bound to act upon the correction. Fed. Power Comm’n 
v. Pacific Co., 307 U. S. 156. But an administrative determination in 
which is imbedded a legal question open to judicial review does not 
impliedly foreclose the administrative agency, after its error has been 
corrected, from enforcing the legislative policy committed to its charge. 
Cf. Ford Motor Co. v. Labor Board, 305 U. 8. 364. 

The Commission’s responsibility at all times is to measure applica- 
tions by the standard of ‘‘public convenience, interest, or necessity.’’ 
The Commission originally found respondent’s application inconsistent 
with the public interest because of an erroneous view regarding the law 
of Pennsylvania. The Court of Appeals laid bare that error, and, in com- 
pelling obedience to its correction, exhausted the only power which Con- 
gress gave it. At this point the Commission was again charged with the 
duty of judging the application in the light of ‘‘public convenience, 
Interest, or necessity.’’ The fact that in its first disposition the Com- 
mission had committed a legal error did not create rights of priority in 
the respondent, as against the later applicants, which it would not have 
otherwise possessed. Only Congress could confer such a priority. It 
has not done so. The Court of Appeals cannot write the principle of 
priority into the statute as an indirect result of its power to scrutinize 
legal errors in the first of an allowable series of administrative actions. 
uch an implication from the curtailed review allowed by the Communi- 
cations Act is at war with the basic policy underlying the statute. It 
Would mean that for practical purposes the contingencies of judicial 
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review and of litigation, rather than the public interest, would be de 
cisive factors in determining which of several pending applications wag 
to be granted. 

It is, however, urged upon us that if all matters of administrative 
discretion remain open for determination on remand after reversal, a 
succession of single determinations upon single legal issues is possible 
with resulting delay and hardship to the applicant. It is always easy to 
conjure up extreme and even oppressive possibilities in the exertion of 
authority. But courts are not charged with general guardianship 
against all potential mischief in the complicated tasks of government. 
The present case makes timely the reminder that ‘‘legislatures are ulti- 
mate guardians of the liberties and welfare of the people in quite as 
great a degree as the courts.’’ Missouri, Kansas & Texas Ry. Co. v. 
May, 194 U. S. 267, 270. Congress which creates and sustains these 
agencies must be trusted to correct whatever defects experience may 
reveal. Interference by the courts is not conducive to the development 
of habits of responsibility in administrative agencies. Anglo-American 
courts as we now know them are themselves in no small measure the 
product of a historic process. 

The judgment is reversed, with directions to dissolve the writ of 
mandamus and to dismiss responcent’s petition. 

Reversed. 

Mr. Justice McREYNOLDs concurs in the result. 





Personals 


Mr. Louis L. Beck, former President of Motor Freight Terminals 
Corporation has recently been appointed Vice-President in charge of the 
St. Louis Division of Spector Motor Service, Inc. Mr. Beck is Chairman 
of the Truck & Bus Committee of the St. Louis Chamber of Commerce, 
and a member of the Board of Governors of the St. Louis Traffic Club. 
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Supreme Court Observes 150th Anniversary 


The founding of the Supreme Court of the United States on Febru- 
ary 1, 1790, and the 150 years of that Court’s existence were celebrated 
on February 1, 1940. 

The ceremony was held in the Supreme Court chamber as the court 
met at noon for the daily session. It was attended by members of the 
Senate and House Judiciary Committees and by a joint congressional 
committee which arranged the celebration. Earlier, this committee, 
headed by Representative Bloom, Democrat, of New York, had laid 
wreaths on the grave of William Howard Taft, in Arlington Cemetery, 
as well as eight other members of the court buried in this vicinity ; similar 
exercises were conducted at 58 other graves in various parts of the coun- 
try by special committees. 

Chief Justice Hughes said that sometimes the court faces questions 
of intense public interest, ‘‘dividing the opinion of lawyers as well as 
laymen. ”’ 

‘“‘However serious the division of opinion,’’ he added, ‘‘these cases 
must be decided. It should occasion no surprise that there should be 
acute differences of opinion on difficult questions of constitutional law 
when in every other field of human achievement, in art, theology, and 
even on the highest levels of scientific research, there are expert dis- 
putants. 

“The more weighty the question, the more serious the debate, the 
nore likely is the opportunity for honest and expert disagreement. 

“This is a token of vitality. It is fortunate and not regrettable that 
the avenues of criticism are open to all whether they denounce or praise. 
This is a vital part of the democratic process. 

“The essential thing is that the independence, the fearlessness, the 
impartial thought and conscientious motive of those who decide should 
both exist and be recognized.”’ 


FunctTION TO MAINTAIN BALANCE 


“It is the unique function of this court,’’ the Chief Justice declared, 
“not to dictate policy; not to promote or oppose crusades, but to main- 
tain the balance between States and Nation through the maintenance of 
the rights and duties of individuals.’’ 

_ The Chief Justice said the American people ‘‘have again and again 
evinced the sound instinct which leads them, regardless of any special 
knowledge of legal matters, to cherish as their priceless possession the 
judicial institutions which safeguard the reign of law as opposed to 
despotie will.’’ 

In emphasizing that the law must meet the needs of the times At- 
torney General Jackson said that ‘‘in this sense this age is one of found- 
ing fathers to those who will follow.”’ 

“Of course,’’ he continued, ‘‘they will re-examine the work of this 
day, and some will be rejected. Time will no doubt disclose that some- 
times when our generation thinks it is correcting a mistake of the past it 
Sreally only substituting one of its own.”’ 
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Charles A. Beardsley of Oakland, Calif., president of the American 
Bar Association, said ‘‘there are forces at work in the world today that 
are inimical to the continued fulfillment by this court of the purpose for 
which it was created.’’ 

He said it was ‘‘desirable for the American people to recall that 
this human institution will endure and that justice, under and pursuant 
to law, will be preserved for the American people only so long as the 
American people, by their alertness, fidelity and sanity cause them 
to be preserved and to endure.’’ 

Attorney General Jackson warned that time sharpens ‘‘the tensions 
and conflicts of our society . . . the disparity between underlying eco- 
nomic and social conditions.’’ The court’s task of adjustment grows 
‘more urgent, more extensive and more delicate,’’ he declared. 

The Attorney General pointed out that the American governmental 
system ‘‘makes legal questions of many matters that other nations treat 
as policy questions.’’ 

This fact, he said, gives bench and bar ‘‘an inescapable responsibility 
for fostering social and cultural attitudes which sustain a free and just 
government.’’ 

‘‘This court is more than an arbiter of cases and controversies,”’ he 
concluded. ‘‘It is the custodian of a culture and is the protector of a 
philosophy of equal rights, of civil liberty, of tolerance, and of trustee. 
ship of political and economie power, general acceptance of which gives 
us a basic national unity. Without it our representative system would 
be impossible.’’ 


Addresses on the Supreme Court sesquicentennial were given from 
the floor of Congress, by Senators Hatch (Democrat), of New Mexico, 
and Austin (Republican), of Vermont; Chairman Sumners of the House 
Judiciary Committee, and Representative Guyer (Republican), of 
Kansas. 
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Meetings of Regional Chapters 


Chicago Chapter 


Eldon M. Martin, Chairman, 547 West Jackson Boulevard, Chicago, 
Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


R. Granville Curry, Chairman, Southern Bldg., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adams 
House, Washington, D. C. 


San Francisco Chapter 


T. G. Differding, Chairman, Transportation Department, California 
Railroad Commission, State Building, San Francisco, California. 

Meets: Palace Hotel, San Francisco, California. (Date of month 
and time of meeting unknown at present.) 


N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
- other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 

a which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 





National Resources Planning Board Studies Transportation 


The National Resources Planning Board has instituted a study 
dealing with transportation, according to testimony presented to the 
Committee on Appropriations of the House of Representatives in con- 
nection with the Independent Offices Appropriation Bill. The House 
of Representatives, however, refused to make any appropriation for the 
Board. Chairman Delano estimated that $25,000 would be expended in 
connection with the transportation study during the fiscal year 1940 





